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LETTE R

T O

F Y

M. A L M O N,

BEING AN
ENQUTIR Y, &

§ I R,

O ME weeks after my fon’s fending you
X A Letter to the Public Advertifer, | was
g ¥ furprized with the fight of a * pamphlet,
* § wherein a contrary doctrine 1s conveyed,
* altho’ 1 cannot fay direftly afirmed ; from
n 3 which laft circumftance | guefs it to be
the work of fome enterprizing Attorney,
retouched by his Superior, who has ventured to affert 1n.
print, what 1 do not remember to have heard any one
gentleman avow in parliament, and for that reafon, among
others, has attrated my notice and indignation.

Indeed, the difcourfe of late has run fo much upon
libels, warrants, and refclutions of parliament, that every
body’s thoughts have been turned to thefe points. Now,
I do not think myfelf at liberty to fcan the private altions
of any man, but have a right to confider the condult of
every man in public; and to approve or to condemn his
dotngs as they appear to me to be calculated, ‘either for
the good or the hurt of hls country.

A King of England may be confidered in two refpells,

either in a public or private capacity. In thelatter he

may, as a man, indulge bis own humour, in the eftablifh-
ment of his houfhold and the choice of his immediate fer-

vants. But in the former, he is wholly a creature of po-

* The Majonty def:nded,
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fity; his crown, his power, and his revenue are derived
“from and circumlicribed by a&t of parliament. He 1s in-
deed the firft in rank of the three independent parts of the
Jegiflature, and the executive hand of the whole ; but the
minifters and officers by which he carries on the govern-
ment are the fervants of the community, and the public
weal is the fole obje@ of the entire political frame. In
ordep, however, to preferve a proper refpect and chaftity
of Idea with regard to the crowned head, the royal name
is never to bejintroduced into any queftion of public tranf- -
aQions. And therefore it is eftablifhed as a maxim The
King can do no wrong ; as doing nothing of himfelf, but
every thing by the advice of his counfel and minifters.
The fpeeches from the throne; treatied of peace and war 3
the application of public revenue ; appointments to offices
in the ftate ; the diretion of crown profecutions ; and, in
a word, every other a&t of government muft be always
debated, queftioned, and blamed as the als of the mini-
fter. As nothing can be done in a limited monarchy,
but what fomebody is to be accountable for it, fo every
minifter in his department is to be refponfible accordingly,
and to a& at his peril. :
‘There is no infeparable connelion between a minifter
and the Sovercign. The latter is not, by the duty of his
office, to fupport any one man againit the general fenti-
ments of his people ; and of courfe, whatever is faid or
written againft the adminiftration, is not to be regarded as
an attack upon his throne. Indeed, were it otherwife, no
a@ of 2 minifter could ever be arraigned, and no liberty
of the prefs exift; for, every inquiry, and cenfure in
print, would be fowing fedition, if not high treafon, in
the ftate. |
By the old conflitution, and afterwards by Magnma
Charta, no man could be put upon his trial for any of-
fence, until a grand Jury had found a bill of inditment,
or, of their own knowledge, made a prefentment thereof.
By degrees, however, and by virtue of particular ftatutes,
crimes againft the peace became prefentable by conferva-
tors or juftices of the peace. In procefs of time, mif-
demeanors came to be profecuted by an information filed
by the King’s coroner cr Attorney, that is, the mafter of
the crown office ; and this was confidered as the prefent-

men: of the Kino, A petty jury was afterwatds to try
the
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¢he truth of every fuch inditment, prefentment or irifors
mation. But, I,r’l_enry the 7th, one of the worft Princes
this nation ever knew, procured an a& of parliament
which, after reciting many defefts and abufes in trials by
jury, and pretending a remedy for the {ame, -gives 4 fum-
mary jurifdiction to certain great officers. of ftate, callimy
to them a bifhop, to fummon, try and punith of their
own mere difcretion and authority, any perfons who fhajl
be accufed of the offences therein very generally named
and defcribed. In fhort, the court of ftarchamber is, by
this a&, fo enlarged in its jurifdi&tion, that it -may be faid
to be erefted, and both grand and petit juries in crown
gpatters are in great meafure laid afide, as the Attorney-ge-
neral now brings every thing of that fort before this couit,
which, by its conftitution, never can make ufe of eithet.
In lieu of an inditment or prefentment of their peers,
people of all degrees are put-on their trial by a charge
framed at the pleafure of the Attorney-general, called @in
information, and filed by him ex officio, without even the
fanction of an oath ; and the ftar-chamber decide thereon
moft confcientioufly, but, as moft true courtiers would
wifh to do, without the intervention of a jury. The
faces of the fubjelt are fo ground by :this ‘proceeding,
that every body at length is alarmed, and the people in
{trugeling with the crown happening to get the better, the
pattiots of the time feized an occafion, towards the latter
énd of the reign of Charles the Firfty to extort from that
martyr to obitinacy, an a&t for thé abolition of this maft
oppreffive jurifdiCtion. ‘But, by fome fatality, the At-
torney-general’s information, was overlooked and fuffered
fhll.to remain, and the ufe that is now made of it every
body knows. It is reported, however, that my Lord
Chief Juftice Hale had {o little opinion of the legality -of
this kind of informations, that he ufed tofay, <¢ If ever
s¢ they came in difpute, they could not ftand, but mift
¢¢ neceflarily fall to the ground,”

It was 21{o long thought, they could not be filed where
the King was immediately concerned, and fo the old books
fay ; ‘but, it is now certain that they are not limited by
anhy thing beflides the difcretion of the Attorney-general,
who is an officer of the Crown, durante bene placito, and
not upon oath. They may, in time, become an ordi-

nary engine of Adminiftration, as much as any Gazette
B2
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or common courier. Indeed, the fecrefy, eafe, and cer-
tainty of laying 2. man under a heavy profecution in. the
Crown-office, without any controul, by this mode of
information, are what render it much more formidable
than the common, regular information, which, by virtue
of a ftatute pafle

ed foon after the revolution, can not now
be filed, for any trefpafs or mifdemeanor, without ex-

prefs order of the King’s Bench, and the Informers enter-
sng into a recognizance to pay cofts to the Defendant if
acquitted upon the trial, or if fuch informer do not pro-
.ceed within a year, or procure a No/i Profequi. The
Attorney-general, however, informing cx officio never
_pays any cofts: fo that he may harrafs the peace of any
man in the realm, and put him to a grievous expence,
.without ever trying the matter at all. Indeed, the cofts
of the Crown-officc are fo enormous, that any man of
. middling circumftances, will be undonie by two or three
plunges there. Moft Bookfellers and Printers know this
. wery well, and hence fo few of them can be got to publifh
. @ ftriCture upon any adminiftration.
- It is a powe-, in my apprehepfion, very alarming;
- and a thinking man cannot refrain from furprize, that a
free people fhould fuffer fo odious a prerogative to exift.
It bas been, and may moft certainly be again, the
means of great perfecution, In truth, it feems to be a
power neceflary for no good purpofe, and capable of be-

ing put t0 a very bad one. For, although a man may
doubt whether 2 Grand Jury in times of violent party,

would always find a bill of indiftment or prefent, yet
there can be none but that a Court of King’s Bench
would grant an information, wherever it could, by any
Adminiftration, be applicd for with the lcaft foundation.
It is ftill more wonderful that, fince this prerogative is
. endured, there has been no a& pafled to fubjet the At-
torney-general, provided he did not purfue his informa-
tion, or upon trial was nonfuited, or had a verdict againft
him, to the payment of full cofts to the party abufed.
- When L. H. was of the Cabjnet, and at the head of
the lJaw, the Attorney-gencral filed an information ex officio
againft a Vice-Chancellor of Oxford, and, after putting
him to a vaft expence, juft before trial entered a molic
. profequi.  Soon after he filed another information for the
fame offence, and, when a like expence was incurred,

entered
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entered another nolle profequi.  In fhort, this politico-legal
game was had- refort to, becaufe there was no evidence to
convi&t, and was dropped and renewed in order to opprefs,
to the extreme charge of the worthlefs Do&or, and to
the infinite difcredit of 2 moderate king. During the
reign of this Law-Lord, the fame Star-chamber weapon
was frequently brandifhed, like Medufa’s head, to terrify
and benumb individuals. A fecret and efiicacious method
of preferving the peace ! Many an ufeful publication has
been nipped in the bud by an information ex officio (that
great fuppreflor of truth) and by the gripe of its ex-
ecutioner, (that enemy to light) the meflenger of the
prefs. 'The miferable obje&t of it has been frequently
awed into giving f{ecurity for his future behaviour, with-
out any legal ground either for that or for the profecu-
tion; and in this ignominious ftate of apprehenfion un-
certainty and bondage has he been kept for years together,
without the information being withdrawn or the Surety
given up.

The oppreflion, however, can go no farther; for, if
the trial proceeds, that fecurity of Englifhmens rights, a
Jury, muft be called in. Some late ftatutes, however, (I
fhould juft obferve) in particular ipftances have given a
fummary and final juri{dition to Juftices of the Peace,
in matters of Excife, Game, &c. where the proceedings
and decifions are arbitrary, vexatious and partial enough
I believe ; but this does not reach to fuch a length as to
endanger, perhaps, the Conftitution itfelf.

There 1s no ofteace which is oftener profecuted by an
information, ex officio, than a libel. Now, many Judges
before the Revolution, and perchance fome fince, have
{aid that, inlaw, apaper may be alibel, whether the char-
ges in it be true or falfe, againft a good or 2 bad man, the
living or the dead; nay, that the truth of i1t is even an
~aggravation of the crime: thatevery libel is, by conftruc-
tion of law, againft the peace, and (in very late times)
that it is an aétual breach of the peace; and (at lait)
that fecurities for the good behaviour may be demanded
of any man, charged with being the Author, Printer
or Publither. After all, I do not yet learn by what
certain {igns one can know whether any particular pam-

phlet or paper will induce any body tg commit a breach of
the peace.

I think
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" 1 think one fnay fay of the Lawyers, who have thus
matured the doclnine of informations, that they have been
very aftute in the forging of chains for mankind. No-
thing, indeed, can be added but the revival of a pofition,
to be met with hikewife 1n fome few cafes before the Re-
volution, that a Juryis only totry the fa& of publication,
and muft leave the intention of the words to the Court,
for their confiruftion ; unlefs, indeed, it could be contri-
ved to get nd of Juries intirely, that is, to eftablith in
perfedion the Star-Chamber anew. Already, almoft any
thing that a man writes may, by the help of that ufeful
and iongenious key to confirution, an inuendo, be ex-
plained to feandalize Government, and of courfe be a
libel ; and could the laft mentioned impediments be totally
removed, inftead of bemng only now and then got the bet-
ter of by the dexterity of a Judge, no writing whatever
could poffibly elcape convi&ion. _

However, it 1s.only in conformity with common par-
lance, thatl fpeak of law and fa& in alibel as diftinét things;
to myfeif they appear to be infeparably united. For, a
criminal prolecution and trial ean only be had for a crime;
now the mere fimple publication of any thing not libellous
{there being no public licenfer) is no erime at.all; it is
then the publication of what 1s falfe, fcandalous and fedi-
tious, that fs the crime, and iolely gives jurifdiétion to the
criminal Court ; and That therefore 1s what muft, of ne-
ceibty, be {ubmitted to the fury for their opinion and
detcrmination. A decilive argument to the fame purpofe
may be drawn from the conduct of the Lawyers themf{elves
in this vety mattes. kor, itisagreed, on all bands, tobe
neceflary for the Crown-Pleader to fet forth fpecially fome
pafiages of the paper, and to charge it to be a falfe, or
maiicious hibel. Now, this would never be done by the .
Law-Pleaders, fubmitted to by the Attorney-General, or
endured by the Judges, if it was not eflential to the le-
gality of the proceeding. The King’s-Bench, in grant-
ing the information, only a&t like a Grand Jury in finding
a b:ll of indhétment, and in effelt fay no more than this,
T'hat, {o far as appears to them, the paper charged feems
to be a Jibel, and therefore the perfon accufed fhould be
put upon hss trial before a Jury, whofe bufinefs it will be
to enter thoroughlyinto the matter, hear the evidence ex-

amined, and what the Council can fay on both.fides, and
form
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form a judgment upon the whole, which, -after fuch a
difcuflion, it will not be difficult for any men of common
underftanding to do. Whether the contents of the paper
be true, or falfe, or malicious, is a fa&t to be collefted
from circumftances, as much as whether a trefpafs be
wilful or not, or the killing of a man with malice fore-
thought. ¢¢ Whether any alt was done or any word
s¢ fpoken, in fuch or fuch a manner, or with fuch or fuch
¢ an intent, the Jurors are Judges. The Court is not
¢¢ Judge of thefe matters, which are evidence to prove or
¢¢ difprove the thing in iffue.” This is our law, both in
civil and criminal trials, aitho’ the latter are by far the
moft material, becaufe what aftets our perfon, liberty or
life 1s of more confequence than what merely affe&s our
property.

Were [ therefore 2 Juror, I fhould take nothing impli-
citly or upon truft, in this refpe&t, from any man, but
fhould endeavour to form my own judgment of the mat-
ter as an impartial Juror, and not as a Statefman : plain
truth and fatt, and common fenfe, and not political con-
venience, far-fetched inference, or ingenious inuendo,
being the proper object and intent of my oath by the law
of the land. ¢ The verdi& itfelf is not an act minifterial,
¢ but judicial, and where the Jurors give it according te
¢¢ the beft of their judgment, they aie not finable. They
¢ can only be punifhed by attaint, that is, by another
¢¢ Jury, where 1t fhall be found thatr wilfully they gave a
¢ verdict falfe and corrupt.. Indeed, were this not fo,
¢ they would be but mere ccchos to found back the plea-
“¢ furc of the court.,” Whereas, Judges cannof refuic to
receive a Jury’s verdi&. -

The ftrict law, 1 know, is pretended to be, that the
truth of the matter aflerted is po defence z2zainft the
charge of its being a libel ; but that is a point which |
fhail never be prevailed upon to receive as law, from the
authority of any man whatever; and much the lefs fo, for
the fathion now introducing (for the firft time fince the
Revolution) of proceeding againft Printers after the Au- -
thor is known, which breaths a {pirit of perfecuuion (I
may fay of cruelty) hardly to be endured. |

T'he ftatutes againft Slander and Scandalum Magnatam,
(namely the 3d Ed. . 2d and 12th Ric. II.) direlt only
that he who ““{hall be fo ha:dy 1y teil or putlith any falie

©* LW
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¢ news or tales, whereby difcord or flander’ may grow
¢¢ between the King and his people, or the great mern of
“ the realm, fhall be taken and kept in prifon, until he
“ has brought bim into the Court which was the fir/l

¢ Author of the tale.”
If an Attorney-General finds it neceflary in law to
/ charge a paper to be falfe, in order to rendét Ims infor-
mation agamft it, as a libel, legal ; and that his informing
againft it for being a trwe hibel, would not only be ridicu-
Jous, but bad in law, he fhould prove it to be falfe, or I
would never upon my oath find 1t to be fo, let what mea-
- fure or what magiftrate foever be the objet of it ; in rea<
’ lity, it would be abfurd to do otherwife. ‘The diftintion
between words fpoken and words written is moft curious.
" For no criminal profecution lies for words fpoken, and
none are even altiorable in themfelves that do not im-
pute a crime; their truth may be pleaded in juftifi-
cation, no inuendo is permitted, a Jurv aflefles the da-
mages, and no greater cofts than damages can be reco-
vered. The calling of pames and ufing of abufive lan.
guage, is not a&ionable at all, and to ground an ation
fome fpecial damage muft be alledged and proved. Other-
ways vou can only proceed in the Court-Chriftian for an
ecclefiaftical cenfere. But, if the fame words are com-
mitted to paper, the writer 1s a libeller, may be incilted,
or informed againft; is admitted to plead nothing i
his juftification, and if found guilty, may be fined and
corperally punifhed, as the King’s Bench Judges fhall think
fir.
In truth, the Crown, in a libel, fhould not only prove
the words to be falfe, but likewile thew, either from the
nature of the paper itfeif, or from external proof, that it
was malicious as well as falfe, or I would acquit the defen-
dant. For, if this were not likewife requifite, it might
very well happen, that a fober and temperate man, who
wrote very juftly upon the whole againit a bad miniftry,
might bhave been mifinformed, touching fome particular
fact; and then the Attorney-General, after admitting or
not contefting twenty other charges, might lay his finger
upon this finzle one, and thew it to be falfe, and there-
uron infift upon having made good his information. In
. fuch cafe, I fhould confider whether it was malicioufly or
waiiton!y, that the author had publifhed fuch an untruth,

- or
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or whether commen fame fupported him in it, and fhould
acquit or condemn: him accordingly ; for, common fame
has been refolved to be a good ground of accufation.

In fhort, the whole of the information is given in charge
to the Jury, and if they find him guilty =2t all, they muft
find him guilty of the whole, that is, that by publithing
fuch paper he is guilty of a libel ; and if they do find this,
it is not in the power of the Kimp’s-Bench afterwards to
determine that the fame was no libel. Therefore the
charge both of the fallehood and the malice of the paper
accufed, as well as the faét of publication, fhould be made
appear, or the Author and Publither {hould be acquitted.
The very ftatutes againft flandecing great men only punifh 7
falfe news and tales, borrible and falfe lies.

Judge Powell, in tho waal of the feven Bifhops, fpeak-
ing of their petition, which was charged as a libel, in the
information, faid, *¢ To make it a libel, iggmuft be falfe
¢¢ and malicious, and tend to fedition;” !::l declared,
¢¢ As he faw no faifehood or malice 1n 1t, that it was no
<< libel.” The other three Judges, it i1s true, were of a
different opinion ; but their opinion has ever {ince been
held infamous, and his in the utmoft veneration. Indeed,
Sir Robert Sawyer, as Council, infifted, in the fame trial,
that ¢ thefaifity, the malice, and fedrtion of the witting,
<< were all fatts to be proved.” And it is faid, that Lord
Chicf Juftice Helt always afked, ¢ Can you prove this to
<« be true? If you write fuch things as you are charged
< with, it lies upon you to prove them true, at your
«¢ peril ;> and a man runs rifk enough in being forced to
do this. Mr. Hawles, in bis excelleat Treatife upon the
duty of Petty Juries, called The Englifbman’s Right,
fays, ¢¢ When the matter in iffue, is of {uch a nature, as’
¢« no aftion, indi&tment or information will lie for it
« fingly, but it is worked up by fpecial aggravations into }
«¢ matter of damage or crime, as, that it was done to , .
¢ [randalize the government, raife fedition, affront authe<
¢¢ rity, or the like, or with fuch or fuch an evil intent:
¢« if thefeaggravations, or fome svert act o manifeft fuch,
¢¢ ill defign be not made out in evidence, then ought the
¢¢ Jury to find the party Not Guilty. And if a Jury fhall
¢¢ refufe to find that fuch an a&t was done falfly, fcanda~
* loufly, malicioufly, with an intent to raife fedition, de-

8 fame the government, or th(e' like, their mouths are not
b , 66 1Q
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¢ to be flopped, or their confciences fatished, with the
«« Court’s telling them, You bave nothing to do with thaf,
¢ it’s only matter of form or matter of law, you are only
¢ to examire the jall, whether be [peke fuch words, writ
¢ or fold fuch a bock, er the like : for, if they fhould igno-
¢¢ rantiy take this for an anfwer, and bring in the prifoner
¢ Guilty, tho’ they mean of the mated falt only, yet
¢ the Clerk recording it demands a further confirmation
¢¢ thus, Then you fay D. 1s guilty of the trefpafs or mifde-
¢ meanor in _manner and form as be flands indified, and fo
¢ you fay all? And the verdi& is drawn up, The Furors
¢ do fay, upen their caths, that D. malicioufly, in contempt
¢ of the King and the government, with an intent to fcan-
¢ dalize the Admintfiration of fuflice, andts brirg the fame .
““ into ccntempt, or to raife [editicn, &c. (2s the words
¢« were laid) jpake fuch words, publifbed fuch a tock, or did
¢ fuch an a1, againfl the Peace of cur Lord the King, his
¢ crown aid digxity.”

Befiies, there is a conftitutional reafon of infinite mo-
ment to a free people, Why a Jury fhould of themfelves
always determine whether any thing be or be not a libel.
It is this, that ninety-nine times out of an hundred, thefe
informations for public libels are a difpute between the
rainifters and the people. Our Progenitors knew this
very weil, and therefore having acquiefced in the power
exercifed by the Attorney (General, of informing againft
what he pleafes as a libe!, were refolved not to part with
the prerozative of judging finally upon the matter them-
felves ; and, in my poor opinion, had they done fo, we
fhould, lony betore this, not only have loft the liberty
of the prefls, but every other liberty befides. No man
that difapproved the meafures of a court, would venture
to difcu’s the propriety or confequence of them. No
man wou:d venture to utter a fyllable in print againft any
power of office, and much lefs againft any royal pre-
rogative, however illezally ufurped. He would be fure
to be charged with a libel by the Attorney (eneral, and
to be fined, and perhaps imprifoned without mercy, by
the King’s- Bench, as, in fa&t, happened to 3Sir Samnel

Bernardifton, whofe judgment was reverfed by Parliament
after the Reyolution.

Before the glorious ®ra, the Judges held their places at
the King’s pleafure, and acted accordingly. Their oath

was
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was then their only reftraint; that was fome guard, but
not a {ufficient one, when the conlequence of a non-come
pliance with Adminiftration would deprive a Judge of his
livelihood, and raife the indignation and referitment of the
Crown, Judges are now for life, and a noble fecurity
it is3 and yet, unlefs one could infure them from the
common failings of mankind, from ambition, avarice, or
the defire of providing for their families, one may eafily
conceive that fome influence may ftill take place even in
a Judge. .

But it is become more neceflary than ever, that the peo-
ple thould retain the privilege of determining the law and
the fa&l, relative to libels, becaufe their reprefentatives

have lately, by a refolution, declared, that privilege of

pariliament does not extend to the cafe of a libel. I had been
always in an error upon this head before, which { was led
into by old cafes. My notion was not taken upin confe-
quence of the conftru¢tion made by the prefent Court of
Common Pleas, nor didl, indeed, entirely bui'd upon my
own fenfe of the matter ; but I was fixed in the opinion
by the authority of that great lawyer Lord Chancellor

Egerton, who, after having held the great feal for fourtcen

years, with greater reputation than any 'man before him,
in a folemn argument which he delivered in the cafe of
the Pof?- Nati, and which he afterwards publithed himfelf,
upon a ftrict review, and with great deliberation, (fo that
it 1s uncontrovertibly his opinion) has laid dowh the fame
doltrine, and cites particularly the old determination made
by the Judges in the cafe of T'horpe. His Lordihip there
faysy ¢¢ Then let us fee what the wifdomn of parliaments
‘“ in times palt, attributed to the Judges opinions declar-
¢ ed in parliament, of which there may be many exam-
¢ ples. Inthe parliament anno 31 H. 6, in the vacation
¢¢ (the parliament being continued by prorogation) T%omas
«¢ Thorpe, the Speaker, was condemned in a thoufand

‘¢ pounds damages, in an action of trefpafs brought againft

¢ him by the Duke of Yor4, and was committed to prifon
‘“ in execution forthe fame. After, when the parliament
¢¢ was re-allembled, the Commons made fuit to the King
¢ and the Lords, to have Thorpe, the Speaker delivered,

for the good exploit of the parliament ; whereupon the
Duke of York’s counfel declared the whole café at
“ large. The Lordsdemanded the opinion of the Judges,

C 2 ‘< Whﬁther,
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whether, in that cafe, Thorpe ought to be delivered
out of prifon by privileze of pailiament: the Judges

¢ made this an{wer, That they ought not io determine

the privilege of that High Court of Parliament; but,

for the declaration of proceeding in tower Courts, in

cafes where writs of fuperfede:.s for the privtiege of th‘f:
pzr“ament be brought 4nito them, they aniwerca,
Tha: if any perfon that is a Mzmber of Pasiiament be
arrefted, in {uch cafes as be not for t:iczfen or tclony, or
for furety ¢f peaze, or conden nation hac b*:-:f_orc the
parliament, it is ufed that fuch perfons be relealed, and

may make Attorney, fo as they may have their freedom
and liberty freely toattend the parliament.”

The Lcrds, in the following reizn, moft folemnly ra-

__~ tified this doétrine in the famous cafe of the Earl of

gz Arurdel, by a reflolution nemine contradicente 3 and then
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prefented to the King, th: following remonftrance, ¢ May

it pieafc your Maielty, we the Peers of this your realm,
now 2fiembled in parliament, finding the Earl of
Arund:l abfent from his place, that fometimes in this
parliament fat amonglt us, his prefence was theretore
called for; but, hereupon a meflage was delivered unte
us {rom your Majefty by the Lord Keeper, that the Earl
of Arundel was reftrained for a mifdemeansr, which was
perfonzl to your Majefty, and had no relation to matter
of parliament: this mcflaze occafioned us to enquire
inio the alls of our ancettors, and what in like cales
they had dune, that fo we might not err in any duti-
ful refpet to vour Majefty, and yet preferve our right
and priviiece of parliament : and after diligent fearch
both o! all ftories, ftatutes and records that might in-
form us tn this cafe, we find 1t to be an undoubtﬁd
right and conftant privilege, That no Lord of Parlia-
ment, {itting in the parliament, or within the ufual
times of privilegze of pariiament, is to be imprifoned
or redtrained (without fentence or order of the houfe)
unle’s it be for treafon or felony, or for refufmg to give

Jecurity for the peace ; and to fatisfy o.rfelves the better,

we have heard all that could be alledged by your Ma-
jefty’s learned Council at Law, that might any way 1n-
fringe or weaken this claim of the Peers, and to all that
claim ke fhewed and aliedged, fo full fatisfaCtion bas

¢ been
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¢ been given us that all the Peers in ‘parliament, upon the
¢ queftion made of this privilege, have una voce conferited
¢t that this is the undoubted right of the Peers, and inviol-
¢¢ ably has been enjoyed by them.” |

Now what my reafoning from fuch premifes muft be,
may be eafily guefled. It was thus : Members are clearly
intitled to Privilege in all mifdémeanors, for which fureties
of the peace cannot be demanded. But, fureties of the
peace cannot be demdnded but in a&ual breaches of the
peace. The writing of any thing quictly in one’s ftudy,
and publiifhing it by the prefs, can certainly be no a@ual
breach of the peace. Therefore, a Member who is only
charged with this, cannot thereby forfeit his Privilege.

I thought that no common man would allow any writ~
ing or publifhing, efpecially where extremély clandeftine,
to be any breach of the peace at all; and that none but
lawyers, on account of the evil tendency fometimes of
fuch writings, had firlt got them, by confiruéion, to be
deemed fo. I had no i1dea that it was poflible for an
lawyer, however fubtle and metaphyfical, to proceed fo
far as to decide mere authorfhip, and publication by the
prefs, to be an affual breach of the peace, as this laft
feemed to exprefs, ex w1 termini, fome pofitive bodily in-
jury, or fome immediate dread thereof at leaft ; and that,
whatever a challenge, 1n writing, to any particular might
be, ageneral libel upon public meafures, could never be
confirued to be fo. AndIknew 1t was not required of
any one in matters of law, to come up to the faith of an
orthodox divine, who, 1n incredible points, 1s ready to fay,
Crede quia tmpoffibile eff.

Indeed, 1 had originally conceived, upon a much larger
fcale of reafoning, that freedom from arreft for a libel was a
privilege incident and neceflary to the Houfe of Commons,
becaufe it was a {afe-guard againft the power of the Crown,
in a matter that was almoft always a difpute between the
minifter and the fubjelt, and no more than a natural fe-
curity of perfon for an independent part of the legiflature,
againft the arbitrary proceedings of a King’s officer, in the
leaft afcertained of all imputable oftences. But this point
has been lately cleared up to the contrary in St. Stephen’s
chapel, upon a debate of two f{ucceflive days, the laft of !
which continued from three in the afternoon till two in

the
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1the1|l|::rt:1i||g."'1.. And, I lament my not hearing a very
Jong, refined and elaborate fpeech of a certain candid
0‘{1:!?1&, the produ@ of Bmily learning and patriotim 3
.:for the finer wove oration of a great jufticiary ; which
have been highly celebrated, and weﬁ‘ﬁ%‘ at different
. times and places, in order to cafe peoples minds of fuch
M' chimzeras as mige, and to convince the impartial part of
mankind, that a libel s not only an aétual breach of the
peace, but fcarcely diftinguifthable in a court-lawyer’s un-
derftanding from treafon itfelf. Neverthelefs, the Com-
mons of England at large, having come to no new compaét
or {urrender of ancien: privileges, ftill poflefs their old right

of being judges of the law in a libel.
I cannot help adding too, with regard to pledges for
behaviour, that in myv apprebenfion, they are not
emandable by law in the cafe of a libel, before convi&ion;
for this mifdemeanor is only a breach of the peace by
pelitical conftrullion, nothing being an atual breach of
the peace, but an aflault or battery, the doing or attempt-
ing to do fome bodily hurt. Now, furety for the peace
is calculated as a guard from perfonal injury ; and articles
of the peace can only be demanded from a man, who
by fome pofiive ail has already broke the peace, and
therefore 1s likely to do fo again ; or where any one will
make paofitive oath, that he apprehends bodily hurt, or
that he goes in danger of his life. The articles which
are every day exhibited in the court of King’s Bench, are
always for the prevenuon of corporal damages. No
cafe is o common as that of women exhibiting articles
of the peace againft their hufbands; now, 1 do not be-
lieve, that if any wife was to allege, as a foundation for
fuch . articles, her hufband’s having wrote a libel againft
her, let the libel be ever fo falfe, fcandalous and malici-
ous, that Lord Mansfield would make the hufband find
furegies for the peace, or for his future good behaviour on
that account. Now, in the cafe of a public libel, there
W is nobody who can come into the court of King’s Bench
™ 2nd exhibit articles of the peace againft the writer or pub-

lither, fwearing that he believes himfelf to be-in danger

w A~

¢ Vide the priated Votes of Wednefday the 23d of November 1763, and
Tharlday the 24th of November 1763. of
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of bodily hurt from him, or that he walks in fear of his
life. .

Another reafon which ftrangly weighs with me is,
that the writers upon bail, or the delivery of a man’s
perfon from prifon, never mentions fureties for the be-
haviour, in any cafe of a libel or conftructive breach of
the peace ; and yet it would have been material for them
fo to have done, if fuch fecurity mult be given before a
man could obtain his hberty. My Lord Coke has wrote
an exprefs treatife upon bail and mainprife, and confidered
the writs de homine replegiando, de odio & atia, and
Habeas Corpus, and yet it is plain he had no imagination
of the thing. He fays, ¢ Bail and mainprife is, when a
<« man detained in prifon for any offence for which he
¢¢ is bailable or mainprizable by law, is by a complete
¢ Tudge or Judges of that offence, upon fufficient fure-
¢ ties, bound for his appearnce and yielding of his body,
¢¢ delivered out of prifon. As for example, if a man be
¢¢.indifted of any felonies, publifhing of any feditious
¢ hooks, &c. contrary to the form of an at made in the
¢¢ 23d year of Queen Elizabeth, he may be bailed, for

¢ the offence is made felony, and bail and mainprife not
¢¢ prohibited.”

Befides ; for words fcandalous in themfelves or attended
with confequential damages, or for a libel, the party tra-
duced can only bring an altion of trefpafs on the cafe,
which altion, however, lies merely for a wrong done
without force, but againft the peace, thatis, for a con-
Jfiruttive breach of the peace. For, if it were an actual
breach of the peace, an altion of trefpals with force and
arms would lie, as it does for an aflault and battery and
falfe imprifonment; but, 1 believe no lawyer ever heard of
fuch an action being brought either for words, or for ‘a
hibel, or would {ay that in either cafe it would lie. This
therefore is a proof that the Law does not regard a mere
libel as an ac?ual breach of the peace.

The notion of purfuing a libeller in a criminal way at
all, is aiien from the nature of a free conftitution. Qur: q
ancient comymon law knew of none but 2 civil rcmcdy,} ’
by fpecial altion on the cafe for damage incurred, to be |
aficlicd by a jury of his fellows, There was no fuch
thing as a public libel known to the law. 1t was in order
to gratify fome of the great men, in the weak reign of

Richard
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Richard the 2d, that fome alls of parliament were pafled
to give altions for falfe tales, news, and flander of peers
or certain. great officers of ftate, which are now termed
de feandalis magnatum. Before that time, or at moft the
3 Edward 1. no mere words were a&ionable : There muft
be fome fpecial damages to found an a&ion, which muft
be laid and proved. Thte doflrine in courts of common
law flill continued to be, that ¢¢ no writing whatever is
¢¢ to be efteemed a libel, unlefs it reflet ucon fome parti-
¢ cular perfon.” And they will not fuftain z¢tions at all
for oblcene difcourfes, by word of mouth or writing, or
for ribaldry. They leave fuch fpiritual concerns to the
ecclefiaftical cenfures of Courts-Chriftian.

- The whole do&trine of libels, and the criminal mode
'4 | of profecuting them by information, grew with that ac-
" curfed court the ftar-chamber. All the learning intruded
upon us de libellis famofis was borrowed at once, or rather
tranflated, from that flavith imperial Jaw, uflva.ly deno-
minated the civil law. You find nothing of it in our
books higher than the time of Q. Elizabeth and Sir Edward

Coke. |
Bat if any writing fhould be a libel, and be profecuted
only as fuch, it is in vain afterwards to call it ¢ abominable
or treafonable,” with any idea that {uch epithets will war-
rant an extraordinary proceeding in the profecutor. This
end mdeed it may anfwer, and a very diabolical cne it is;
it mayfetve to found a pretence for demanding exceflive
bail, which if the fuppofed libeller cannot find he muft
lie in prifon : however, as there have feveral acts of parlia-
ment paffed from time to time forbidding excefiive bail,
particularly the Habeas Corpus adt, and as the Houfe of
Commons have even fince in the cafe of Lord Chref
Juftice Scroggs, exprefled their deteftation of fuch op-
preflion, a Judge is not now fo likely to put this mode
of tyranny in ufe. But if the doltrine of fecurity for the
peace can be eftablithed, I do not fee what fhould hinder a
time-ferving magiftrate, from infifting upon ever fo enor-
mous a pledge o nomine: The Judge might fay, | have taken
moderate bail ; but, I found he was a man of parts, much
dif-inclined to his Majefty’s meafures of adminiftration, and
had reafon to think he would flill write again{t them, which
could not fail of raifing a dangerous fedition, and. therefore
I thought the beft way was to take fuch a pledge for hi:l

goou



(21)

ogod behaviour for feven years, as would deter him from
writing any thing that could poflibly be deemed a libel; for
if he did, he would forfeit his cautiori-money, and T hat
would be fo great a lofs, it would abfolusely rutn him,
I did for the beft; and, 1 do not know that there is any
ftatute which prefcribes any meafure for fecurity of the
peace. Now, fuppofing a chicf Juflice was to be com-
plained of for fuch an oppreffion, as a grofs fraud on the
fpirit and intention of the Habeas Corpus 4&, and the
Houfe of Commons were to inquire into the matter; if
the adminiftration whieh he ferved was then prevalent, it
might perhaps be very dificult to obtain any cenfure of
the vractice : but, if that could be done, it 1s highly im-
probable they would go any farther ; and, at the worlh,
his Lord{hip would get off without any fine upon himfelf,
as well as Chief Juttice Scrooggs did. T'o fay the truth,
and to fpeak out upon fo material 2 fubjelt, 1 cannot help
imagining that this word treafinable or traitorous, 1s fre-
quently thrown into the charge againft a fuppofed libeller
by an Attorney General, for the purpofe of afrording
colour for the demand of high bail, and, if poflible,
enormous fecurity for the good behaviour.

Had this praltice of {urety for the peace upon the charge
of a libel prevailed in Charles the Ild’s time, it 1s incon-
ccivable that the legiflature fhould not have mentioned it
by name in the Habeas Corpus aét. I'he patriots who
procured that ftatute, evidently meant to have a delivery
of the body in all cafes not capital by bail, and muft cer-
tainly think by the words fpeedy relief of all perfons impri~
Joned for criminal or fuppofed criminal matters, that they
had provided for all cafes of mifdemeanor. Nay, after
this, if Surety for the Peace or Behaviour had been taken
1a Libel, can it be conceived that it would not have
been complained of and redrefled in the Bill of Rights,
as being, equally with exceffive bail, a mean to elude the
benefit of the laws made for the liberty of the Subjefts, utterly
and direftly contrary ts the frecdom of this realm, and which
ought not to be required ¢

[t is no excufe for this novel attempt to fay, that
Judges take the fame f{ureties for appearance and for the
p-ace, and make the one the meafure of the other; be-
caufe they are certainly not obliged fo to do, and might

D perhaps



(22
perhaps on fome occafion {ee reafon to do otherwife ; Be-
fides, a man might forfeit his pledges for the behaviour, by
fome fubfequent imprudence, altho’ he might be acquitted
of the charge which had occafioned them, and this could
never be the intention of any legiflature.

In fpeaking of fureties, 1 have not entered into the dif-
ference between thofe for the prace, and for the good bebavi-
oar ; but the latter are certainly by much the moft to be
dreaded. For ¢ furety of the pcace cannot be broken
« without fome a7, as an affray or battery, or the like.
¢¢ Whereas (according to my lord Coke; {urety de bono-
“¢ geflu, or good abcaring, confifts chiefly in.that a man.
¢ demean himfelf well in his port and company, doing
¢¢ nothing that may be caufe of the breach of the peace,
“¢ or of putting the pecple in fear or trouble.” In fhort,
it affords more room for a latitude of COH“I’U&iOH, OFR.
for a Judge’s difcretion, which is very apt to operate
againft the fubjelt, ard fbouid therefore be fludioufly
avoided.

The truth is, at common law, furety for the good be-
haviour could be demanded in no cafe before convittion by
a jury. Binding to the good behaviour was a difcretion-
nary judgment, given by a court of record, for an offence
at the fuit of the King, after a verdiét; trial by his peers.
being an Englifhman’s birth-right in all charges, not to.
be t-ken away but by alt of parliament.

<¢ Oriainally, wardens or confervators of the peace, were:
« wont to be cle&cd in the full county before the fheriff ;.
« they bad only co-ertion or prehenfion in a few eafes, and
¢« no jurifdiétion n any caufe.

¢¢ Bui, when voung kdward the 3d, by the means. of
¢« his mother ard Sir Roger Mortimer, had forcibly got
s« pofieflion of bis father’s crown, He inftituted keepers,
«« commiflioners, or juflices of the peace, as fo many
«« {pecial eyes and watches over the common people,
s whereby the election of confervators of the peace was
&« taken from the people, and tranflated to the affighment
«« of the King. Thele juftices were not ordained how-
« ever, to reduce the people to an univer{al unanimity, but
¢ to fupprels injurious force and violence againit the per-
¢ {on, his goods or pofiefions. In this matter of the
« peacc (continues Mr, Lambard) the law of God re-

¢ {pelts
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% {pes the mind and confcience, the laws of men do
¢ Jook but to the body, hands and weapons: and there-
<¢ fore, furious gefture and beaftly force of body (and not
<¢ every contention, fuit and difagrecment of minds) is
<¢ the proper fubjet about which the office of the juftices
¢ of the peace is to be exercifed.”

Before the 2d of Edward 3, juftices could only report
to the parliament; but, by that ftatute, they had power
to punith difobeyers, and refifters, And the 34th of the
fame king enalls, ¢ that in every county fhall be af
¢ figned for the keeping of the peace one Lord, and with
£¢ ‘him three or four of the moft worthy in the county,
<¢ with fome learned in the law, and they fthall have power
£¢ to reftrain smsfeafors, rioters, and all other barrators,
¢ and to purfue, arreft, take, and chaftife them, accord-
<¢.ing to their trefpafs and oftence; and to caufe them
¢ to be imprifoned and duly punifhed, according to the
¢ law and cuftoms of the realm; and alfo to inform of
¢¢ them ; and to inquire of all thofe that have been pil-
< Jors and robbers in the parts beyond the fea, and be
¢t now come again, and go wandring, and will“no't.“
€¢ Jabor as they were wont; and to take and arrqﬁ all ™
s< thofe that they may find by indiCtment, or by fufpicion,
<< and to put them 1n prifon; and to take of all them
¢ that be not of good fame, wherc thcx {hall be found,
4 fufficient furety and mainprize of thesr good behavisur
¢« rowards the King and his people, and the other duly
¢ to punifh, 1o the intent that the people be not by fuch
<¢ yioters or rebels, troubled nor endamaged, nor the peace
«¢ blemithed, nor merchants nar others paffing by the high-
<¢ ways difturbed, nor put in the per7/ which may hap-
<¢ pen of fuch oftenders.” Now, it is Qlain, this {tatute
vegards nothing but adtual oftenders, nioters, barrators,
rebels and higchwaymen: and furety for the behaviour
cannot be taken thereby, but of thofe who are on firong
ground fufpected of fome fuch actual breach of the peace.
T'his law, neverthelefs, is the origin and the fole foundation
for the prefent demand of {ureties for the good behaviour
before conviétion; and what is not warranted by the
proviilons of this act, is illegal and unwarrantable, the
common law permitting no fuch thing, and the fame be-
ing i itfelf derogatory of the rights of a freeman.

D 2 Indeed,
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Indecd, fome particular flatutes in fubfequent reigns,
bave direed furety for the good Abearing in cafes
therein fpecified. But, thefe fpccnal {tatutes are out of
the prefent queftion, and therefore need not be touched
upon here.

To return then to the 34th Ed. 3. It appears (I think)
uncontrovertibly from the penmng of that ftatute, as
we:l as from the acceptation of it among our anceftors,

and the confiruclion of antient lawyers, that fecurity for
good behaviour cannot be required, but where a man fhews
jult caufe to apprehend fome bodily hurt to be done to him-
felf. And in fuch cafe, the peace-magiftrate muft con-
vene the perfon charged, tmguire and find him not to be
of good fame where taken. He muft examinc into the
truth of the matter alledged, try and adjudge it u;.on fa-
tisfattory teftimeony or evidence of the thing, unlefs he
faw it with his own eves, before he can lrgal‘t demand
any furety for gocd abearing, or know what to take : for,
he 2&s judicially. In fbort, mainprize for the behaviour,
(whether by bond to the King, piedge or caution) muft
be by a regular proceeding of record. In fact, none but
a judge of record (which a juftice of peace is) can take a
recognizance, becaufe the acknowledgement of the fum i1s
to remain as a matter of record. Every recognizance for
the peace is exprefly dire@ed by the 3d Henry 7, to be
certified to the next feflions. And, before the reign of
James I. it was not imagined that fecunty for the be-
haviour could be taken by one juftice, and ail the books
in bis time recommend two. Na}, binding to the be-
haviour, ufcd always to be done in open feflions; and
the beft opinions now are, that a juftice adls illegaily, if
he bind any man to his behavicur for any longer time
than until the next feflions of the peace. My Lord Hale
fays, ¢¢ This binding, tho’ exprefled generally, and with-
¢ out any time hmitted, 1s not intenced to be perpetual,
¢t but in nature of bail, viz. to appear at fuch a day at
¢ the feﬂons, and in the mean time to be of good beha-
€ viour.’

Indeed, by fupplicavit from theChancery orKing’s Bench
a juttice may be commanded 1o take furety for the good
abearing of any particular perfon; and then in obedi-
ence to the writ he muit do fo, for he aéts only mini-

fterially,
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frerially. The fupreme courts, however, are commanded
by ¢ the 21ft fames I, to grant no procefs of the peace
¢ for good behaviour, but upon motion in open court,
¢ and declaration in writing and upon oath, to be ex-
«¢ hibited by the party defiring fuch procefs, of the caufes
¢« for which fuch procefs fhall be granted ; the motion
«¢ and declaration to be mentioned on the back of the
< writ ;3 and if it fhall afterwards zppear that the caufes
¢ are untrue, the court may order cofls to the party
«¢ grieved, and commit the offender till paid.” This a&
is profeffedly by its preamble made to prevent furety for
the behaviour being unjultly < procured upon oaths pe-
¢ remptorily and corruptly taken, and upon falfe {ugoef-
¢ tions and furmifes,” which fhews that it is only to be
awarded afier a folemn examination into the truth of the

caufe fuggefted, upon ftrong snd fatisfaCtory evidence in
open court, tn the face of mankind.

What then muft one think of any court of juftice that
fhall, upon the caption of a man as a libeller, refufe to let
him to bail before he has entered likewife into recognizance

for his behaviour, and even that without limit of time?
An Attorney-gencral, at the inftigation of a peevith and
{fufpicious minifter, may charge any paper as a libel, and
any man as the author or publithe-, ex qﬁffa, without
oath, or the fhadow of lezal proof ! The information,
may be filed, precels taken out and executed, and the
fuppofed libeller oblized to become bound in a heavy fum
for his good behaviour ; and yet the information may
never be tried, or withdrawn, nor the recognizance re-
leafed ! Nay, if the famc perfon fhould afterwards be

guilty of any petty conftruétive mifdemeanor or breach of
the peace, it might be pretended that he had forfeited his

former heavy recognizance; fo that he would be pun-
ithed, not in proportion to his real tranfgreflion, but to
one that was only {uppofed : and This in a country where
the law prefumes every man to be innocent until he be
found guilty ! In plain words, it is a libel on the con-
ftitution to hold fuch dectiine, and in a judge, a breach
‘of his tiuft (which is treafon at Common Law) to fupport
it. It would render every Englifh fubject, by poflibility,
a mofl miferable fettered flave. Mr. Selden knew well
the contrary, and therefore fuffered himfelf to be re-im-

prifoned



(26)

rather than fubmit to fo lawlefs a demand of the
crown, and in his own perfon to afford a precedent. for
what might afterwards be attempted againft others of his
fellow-fubje®s; - He was a great Rwyer and a true repre-

fentative of the people in parliament, in oppofition to the
tyrannical procedure of an arbitrary court and its fubfervient
judges, that would have held every man ¢n mifericordia
regis, if they could. ‘ * '

Having feen what the words of the flatute, creating this
power are 3 let us now look at the commifion for the
peace framed in confequence of it: prémifing that no
ufage, royal proclamation, or expofition of a judge, will
make law in this cafe, that is not warranted by the exprels
words of the ftatute, and that the fame being a penal fta-
tate it muft be conftrued frictly.

The claufe in the old commiffion of juftices of the
peace, authorizing them to take furety of the peace or
good behaviour, confines the fame to actual breaches of
ghe peace, thatis, threatsof bodily injury, orthe burning
of their habitations, and is in thefe words, ¢ ad omnes
¢¢ jllos qui alicui ‘de populo noftro de corparibus fuis, vel
<« de incendio domorum {uarum munas fecerint, ad fufh-
< cientem fecoritatem de pace vel de bono geftu, erga
¢ nos & populum noftrum, inveniendam, ic.” And
the words fettled in James the 1ft’s time and now purfued,
are, * To keep, and caufe to be kept, all ordinances and
¢ fratutes for the good of the peace, &c. and to chattife
s¢ and punith all perfons that oftend, according to the form
¢¢ of thofe ftatutes and ordinances ; and to caufe to come
«¢ hefore you ail thofe, who to any of our people con-
< cerning their bodies, or the firing of their boufes, bave
¢ ufed threats, to find {ufficient fecurity for the peace or
¢ their good behaviour, towards us and our people’; and,
< if they fhall refufe to find fuch fecurity, then them in
«¢ our prifons until they fhall find fuch fecurity to caufe to
¢ be fafely kept. We have alfo affigned you to inguire
¢ the trutb msre fully by the oath of good and lawful mien,
cc &c. of all thole who in companies againft our peace,
¢ in difturbance of our people, have gone or rode, or
¢¢ hereafter fhall prefume to go or ride : and alfo of all
« thofe who have there lain in wait, or hereafter fhall

‘¢ prefume




(27)

«¢ prefumne to lie in wait, to maim, or cut, or kill cur
¢ people.” |

Now, this commiffion is grounded evidently on the
flatute of Edward the 3d, derives its force from it, and
needs no comment to apply thereto the feveral parts of
it. It confirms abundantly the do&rine I have advanced.
Indeed, the legality of requiring furety of good behaviour
for Arfon, feems very queftionable, as not comprifed
within the a&t. 'However, nobody will objet to it, as
being a fecur:t againft being burnt in one’s bed, by any
man who fhall threaten, or, by lurking about the houfe
at night, fhall indicate an intention of fo doing. ' It is
woft certain, neverthelefs, that furety for the peace or-the
behaviour could be demanded in no cafe whatever at com-
mon law, before conviction, that it {prings wholly from
ftatute law within time of memory, and that the ftatute
authorizes it only in cafes of real perfonal danger ; where-
fore it may very well be doubted upon what legal bottom
it can be extended farther. In the reign of Edward the
4th, it was determined, that it ought not to be granted to
a man who fhall demand it becaufe he is in fear that an-
other will take and imprifon him ; by reafon that he may
have a writ de homine replegiando, or an altion of falfe
imprifonment whereby he may be repaired in damages.
This may be too ftrict a conftruction. But it 1s a proof
that our anceftors thought the ftatute ought to be ftrictly
conftrued, and that furety of the bebaviour was only to be
had as a protetion from bodily maiming or deftruction,
indicated and proved by threats of imm=diate injury, by
the wear of dangerous and forbidden arms, or by wander-
ing and lurking about highways, and other fufpicious
places, in a fufpected manner. It has been refolved that
this fecurity cannot be demanded for fear of harm to fer-
vants, cattle, or goods ; altho’ a fervant may demand it
for himfelf in his own perfon like any other man : and it
is never to be awarded by any magiftrate but upon credibie
oath, or upon his own view, of a fufficient caufe. My
Lord Coke fays exprefly, that ¢¢{landerous words are not
¢ 3 breach of the behaviour, for tho’ fuch words are
¢¢ motives and mediate provocations for breach of the
‘¢ peace, yet tend they not immediately to a breach of the
¢¢ peace, like a challenge, &c.” Many ftrange difcre-

tion ary
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tionary deviations, however, from the words of the
flatute, have been made and upheld with forced con-
ftru@ions by judges, in the flux of time; until, in the
Jatter end of James the 1it’s reign, it'came to be aflerted
by Mr. Dalton, in bis book, that furety for the behaviour
could be demanded of libellers. I prefume, however,
he muft mean for fuch 2 libel on fome particular perfon
as direitly and immediately tends to provoke him to fight 3
for, I belicve, it has been referved to our day, and to the
compilement of crown-law by Serjeant Hawkins, to have:
It maintained either in print or at the bar, thatfuch furety
Can be required for aay public libel, or for alibel on any
particular perfon not diretly tending to"an immediate.
breach of the peace.  Be this as it may, the pofition is not
warranted by any a&t of parliament, and is therefore ab-
folutely illezal. - ‘

It has been refolved ¢ That fedition cannot .be com=
¢ mitted by words, but by public and violent altion.”
And my {O'd Coke himfelf (the introdu&or, fofterer,
maturer and reporter of the prefent ftar-chamber doétrine
about libels) relates << that in the 30th of Q. Elizabeth,
‘“ one King with fureties was bound by recognizance to.
¢ appear at the mext fefions, and in the mean time to be
‘¢ of the good behaviour. That he appeared and was in-
¢ difled for {landerous words fpoken,” fmce bis binding, to
a fquire, namely, Thou art a pelier a bary and bas told
my Lord flories, and for breaking and entering the fyuire’s
clofe and ckafing and vexing bis cattle, and for calling him
afterwards g drunken Fnave. ‘Thatthe indi&tment was re-
moved afterwards into the King’s-Bench, and there it

was debated divers times both at the bar and the bench ;
whether adoutting all that is contained in the indiétment

to be true, any thing therein was in judgment of law a
breach of the faid recognizance. Andthat it was refolved
‘““ reither "any aof the words, nor the trefpafs were any
‘¢ breach of the good behaviour, for that none of them
‘“ did tend immediately to the breach of the peace, for
¢ tho' the words irar and drunken knave are provocations,
‘“ yet tend thev not immediately to the bieach of the
‘¢ pcace, as iIf King had challenged the fquire to fight
* with him, or had threatened to beat or wound him,

‘¢ or the like, for thef. tend 1mmediate'y to the breach
¢ of
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¢ of the peace, to a trefpafs on the perfon, and theré-
«¢ fore' are breaches of the recognizance of the good be-
¢¢ haviour.”
~ ¢ Surety of the peace alfo (according to fome great
¢¢ authorities) is not to be granted, but where there is a
¢« fear of fome prefent, Or future danger, and not merely
¢« for a trefpafls or battery, orany breach of the peace
¢¢ that is pa/? ; for this fort of furety is only for the fecu-
« rity of fuch as are i feary”

Dr. Burn, after giving a fuccinét and clear hiftory of
the feveral extenfions of the fenfe of the {tatute, cafe after
café, and reign after reign, with firiking propriety remarks,
that ¢ one great inlet, to the larger and at length almoft
¢ unlimited interpretation of the words, was an adjudica«
¢t tion ' in Henry the Seventh’s time, ‘That it was Jawful
¢¢ to arreft a man for the good behaviour, for haunting a
¢ fufpeclled bawdy-l‘iauié, with women of bad fame;”
and concludes with the following judicious refletions :
« Thus the ferife of this ftatute has been extended, not
<¢ only to offences immediately relating to the peace, but
- ¢ to divers mifbehaviour not directly tending to a breach
“ of the peace; infomuch, as it is become difficult ta
¢ define how far it fhall extend, and where 1t fhall ftop.
¢“ Therefore, the natural and received {enfe of any flatute
‘“ ought not to be departed from without extreme necef-
¢« fity; for, one concefhion will make way for anothcr,
¢ and the latter will plead for the fame right of admiffion
¢ as the former.” |

Let the legiflature interpofe therefore, when they fhall
think fit, and fee the public fafety requires it; but, I hope,
no crown Judge will ever prefume, for the future,.to do
more than jus dicere, and not jus dare.  Every day makes
one more fenfible -of the wifdom of Arifetls’s counfel in
making laws ¢¢ Quoad ejus fieri poflit, quamiplurima legibus
““ ipfis definiantur, quam paucifiima judicis arbitrio relin-
« quantur.” If Judges are not bound faft with chains
of laws, cuffoms, ordinances, and flatutes, it 1s impofiibie
to divine what a fervile Chief Juftice may not one day give
out for law, to gratify the {pleen of an anxious minifter ¥,

* Whoever is inclined to enter fully into this important part of the law,
Surety for the Bebavizur, fhoeld confult Marrow, Crompron, Lambard’s
Xirenarchy, Pu'ton de Pacz, Fitzherbert’s and Burn’s Juflice; &,

E And



(30))

Aod fuch a horror havc I, particularly, of the intros
duion of any new criminal law into this country, that,
were it to happen, rather than fubmit thereto, I fhould
be even for accompanying a noble Law-lord to Ul-
tima Thule, which, by the fhiver he fpoke of it with, I
guefs muft "be catlan the very northern fcrag or bleak—
cft barebone of the ifland. A man would fly any where
in {uch cafe. i

When the Archbifhop of Canterbury and fix other
Bifhops were called into the Council-chamber by James
the 2d, and only prefled to enter into a recognizance,
¢ Thcy faid, they were informed that no man was ob-
¢ bliged to enter into recognizance, unlefs there were
€ fpecxal matter againft him, and that there was oath of
¢ it made againft that perfon ; and at laft they infifted
«¢ there was no precedent that any member of the Houfe

« of Peers ﬂmufd be bound in reeognizance for mifde-
¢ meansr. 1The Lord Chancellor ( Jeffreys) faid there
¢ were precedents for it ; but being defired to name one,
“ he named none. Thereupon the Archbifhop declared
¢¢ he had the advice of the beft council, and they had
¢¢ warned him of this.” Let me afk then, whether the
grivilcge of ‘parliament is greater in one houfe than in the
other ?

It is further obfervable, that there is no adjudged cafe
where this demand of furety for the peace in libel, has
hcen detcrmined to be legal ; the crown hath in fomc
cafes, as in that of Mr. Amherft and others, after infift-
Ir~ upon it, avoided having the point determined, and
relmqu:{hed the claim to it, but not till the laft minute :
it 1s contrary to the general principles and notions of law ;
" and 1t may be the means of great oppreflion. Any gen-
tleman would therefore ferve his country, by refifting fuch
a lawle{s demand, and by having it folemnly argued, upon
the firft occafion.

‘When a man is charged with alibel, by an arbitrary in-
formation ex cfficio, he muﬂ cry out, hkc a Roman ot old,
Provscs ad Pspuinum; 1 appeal to my country, that is, to
a Jury of my equals I wiil give bail for my appearance
to try the validity of this charge before them, but I will
do nmhma more. 1 never heard till very lately, that At-
‘‘‘‘‘ v Gencral uoen the caption of a man fuppofed 2

libeller,
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libeller, could infift upon his giving fecurities for his good
behaviour. Itis a doftrine injurious to the freedom of
every fubjelt; derogatory from the old conftitution, and
a violent attack, if not an abfolute breach, of the liberty
of the prefs. It ts not law, and I will not fubmit to
1{.

What makes me infift the more upon all thele points
is, an affurance that the legal methods of proceeding in
every cafe of libel, are fufhciently {evere, and that there-
fore all illegality is totally inexcufable. The profecution
is heavy, and if the fuppofed offender be found guilty by
the Jury, his punifhment may be extremely grievous.
After the tnal, all the circumftances that appeared are
reported, by the Judge who prefided, to the King’s Bench s
and this Court gives judgment thereupon, after delibera-
ticn, and both can and will proportion the punithment to
the cafe. 'They may, after convillion, piliory, fine, im-
prifon, and even infilt upon furcties for the good behavi-
our, according to the nature and degrec, the mi{chie-

“voufne(s and tendency of the libel. In bad times, Sir Sa-
mue! Bernardifton, for letters not very extraordinary, was
fined 1c,ccol. In good times, Shebeare, for the moft
{editious and treafonable libel that could be penned, was
fined in no very great fum on account of his circumftances,
but was pilloried, committed to prifon for two years, and’
obliged to find fecurity for his behaviour, in a pretty
tolerable {um himf{c!f and two {ureties in as much more,
for feven years to come. This may be done in the re~
gular way of proceeding, and feems to bg as much power
of punifhment as can be wanted, for a mere mif{demeanor;
becaufe | prefume nobodv chufes to revert to the addi-
tional punifhments inflicted before the {tar-chamber was
fupprefled ; fuch as public whippings, burning in the face,
flitting the tongue and noftrils, cutting oft the nofe and
ears, and long or perpetual imprifonment; which was
the treatment of writers again{t Adminiftration in thoie
days, and was szbfolutely 1oflifted at one time upon the
three liberal profefions, in the perfons of a clergyman, a
‘counizllor, and a phyfician.

[t the libel be upon the Legiflature, and the Libeiler a
‘Member, the Houfe will expel him, as Queen Anne's
Tories did Sir Richard Steele, for chargiug the Qt_.leen:i

I 2 an
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and her Miniftry, with a defign of breaking the eftablifh-
meat and introducing the Pretender ; and, yet, I fuppafe,
nocw a-days there is nobody who doubis in the leaft that
Knight’s having publifhed the truth when he faid fo. In-
dced, he admitted him{clf the Author of the paper com-
paincd of, fo that the then Commons were not obliged to
help that neceflary fact out, by the reception of teftimony
not upon oath. Nay, the Courtiers of that day thought
the punifhment of expulfion alone fo fevere (aithough
Sir Richard’s creditors were not more numerous than
Mr. Wilkes’s) that they ftopped there, and carried on no
profecution againft him in Weftminfter Hall, or any where

:%.

[ do not touch again upon Mr. Wilkes 1n this place as

~commiferating him particularly, baving ever avoided his
' acquaintance, but merely to fay, what indeed the Hiftory
'of England from the beginning of the reign of Charles the
Fiuft to the prefent time may illuftrate, that profecutions

for libels generally ar.fe from, and are purfued with a fpiric

of party-revenge. Men are upon fuch occzfions apt to do

things which 1n cooler moments they would be athamed of.

With refpe& to the laft named Libeller, I muft however

declare, had I been his conftant comrade, and my doors

open to him at all hours, much more the partaker of his

. loofeit pleafures, and of his moft thameful blafphemies, I
fhould not have ftood forth, either in the one Houfe or
the other, as the immediate inover of the pear devil’s pub-
hic difgrace, cenfure, profccution and ruin, or as the
mercenary advocate cf his purfuers; unlefls I had an incli-
nation to convince mankind, that I was regardlefs of all
principle whatever, excepting that of ferving a party for
INy own privatc intereit, and from that motive was wil-
Jing to alt upon any flage, the moft inconfiftent and moft
abandoned of ail parts, even againft the companions of
my happieft moms<nts; and to imprint this leflon upon the
world, that no motive whatever of public good or private
triendfbip was at the bottom of my condudt, or even the
fmaller reltraict of common decorum. Real good-nature,
friendiine(s, charity, (whatever you call it) will cover a
multitude of fins, but mere companionable eafe or mirth,
with a2n unfecling beart, only enhances the profligacy of a
character. li debauches wili not fink below the worft of
Cangs,
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gangs, they fhould at leaft be true td each other, as kindred
fouls. In my own opinion, this ludicrous Libeller did himfelf
all that his fevereft enemies could with, to turn his own
cafe into ridicule, and to iet the people fee that a love of
farce and merriment predominated in all his altions ; and
that he had too much levity and vicioufnefs of natural con-
ftitution, to make the good of his country the rule of his
condu in any one acltion of his life, But the fight of
thofe very things fhould make grave men of all fides at-
tend to the conftitution in fuch contefls of profligacy, to
prevent the laws of their country from being made either
the fport or the facrifice of party upon the occalion. A
point that is carried for tae fake of punithing a worthlefs
fellow, may be cited hereafter as a precedent for the
moft dangerous profecution and oppreflion of an excellent
atriot.

' The mof: refpectful and conftitutional of remonftrances
from feven bifhops, in behalf of the eftablithed religion,
has been treated 2s a {editious libel, and nothing but the
honefty of a Jury faved them from the moft unjuft con-
demnation. ¢ T'he Attorney and Solicitor both affirmed
¢¢ to James the 2d, That the honefteft paper relating to
¢“ metters of civil government might be a feditious libel,
¢¢ when prefented by perfons who had nothing to do with
¢¢ fuch matters, as (they faid) the Bifhops had not but in
¢ time of parliament ¥.”

Mr. Somers’s made/ plea- for the Church of England,
underwent the {ame denomination, although it was no
more than a feafonable defence of our national worfhip,
upon the true principles of the conftitution, againft an
arbitrary and Pcpith Court.

And I remember mylelt a tiny pamphlet, publifhed by
the Author of 2%e Confiderations on the German war,
queftioning the merits of the defence of Minorca, by ar-
gument, not by hard words or foul names, which was un-
fortunately on motion 1n the King’s Bench deemed a libel,
and an information in the ordinary way granted againit
the writer, whercby he became a coufiderable fufterer ;
and yet 1 believe any man who were to read this perform-

ance now, lrce from prejudice, would never concuria that
opinion.

* S¢¢ Lord Clarendon’s State Lette:s, p. 317

J v
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In thoity one cannot guels what mav, or may not, in
‘fome unlucky time, be regarded as a libel by fome Judge
‘or Atrorney- g*ne"'l "T'he higheft or loweft of Authors,
the nanloﬁ or the moft fneakmg, the Original or the Copy,
the Patriot or the Tosl, the Head of a Part y, or the A-
“manuenfis cf a private jt.nto ; in fhort, the mof’r refpect-

-able Commenwealth{man or the paltneﬁ of Coffee-hnufe
‘Lifteners and Political Eavefdroppers, may equally chance
“to fall under this arbitrary brand.

*  Nay, if two forcigners here fhould happen to have a
“difpute relative to their refpeive charallers or appoint-
ments, and a difterence fhould arife about the ceconony or

arges of one fide and the other, and either thould publifh,
by w*y of juftificaticn of his pretenfions, letters that really

-pzﬂl , they might, for aught I know, be held a libel, for
which the Attorney-general might filean mformatlon, and
whereto no detence, by the help ¢f 2 little management,
fhould be deemed poffible, and which counfel might fairly

eive up without the lofs of therr charalter.

If a man was now to publifh an cde, hke that of Mr.
Pultcnf:y to Lord Lovel.

- & Let’s out for Engaand s glory,”

‘jnviting any courtier to join in meafures of oppofition to
the admn: ﬁranon, and 1t was to be written with half the
fpirit and beauty, it might be the object of an information
ex offcio, as a libel, altho’ no man turned of thirty, I
{fuppofe, would think any placeman could be moved there-
by to oppofe the court, and quit a part of their finery f6r
the fake of beinz a patriot.

Nay, if it be law, thrat a man may be guilty of a libel
by writing -againft the dead (as well as the hvmg) 1do not
fee bow the world is ever to difcufs the alions of admi -
niftration, or any man to publifh animadver{ions upon their
condu@ in particular inftances; nor what is to become
of the licenfed hiftorian, with his rule of Nequid ver: dicere

‘mon gudeat. For example, if I was to fay of a late Great

/’,_9 71 « Chancellor, that 1 could not think e merited the appella-

~ J"’/" tion of a patriot, having ever regarded him as a decent,

 circumf{pect, prerogative lawyer; that he leancd in Mis
notions too much towards aritecracy 3 that he feemed,
1n his pm;tla. Sy 1O Lpp! roach much nearer to the pr'nmpreq
cf the Lar: o (_‘:1.*“- i {wnoic title he once aftelted)

- - - - tnan
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tha of Lord Somers ; and- that, at laft, upon:what
public principles he joined the oppofition, after hafing-
been: in: all things with the court For forty years before,-
I could pever learn. It feemed, that even his oppofition to:
or rather difapprobation of, the peace, proceeded rathet:
from a. private, diffatisfaltion at.the .man. who happened
at laft to have the making of it; (his old friends being
difplaced) than from any motive of public concern'; and’
fome of his reafons againit it, indifferent men thoaght
the ftrongeft in its behalf, namely, the delineation of
our boundaty in North America, which, altho’ the courfe
of a great river is made to deicribe, he objected  to,
becaufe its extremely diftant fource could neither be af
certained or denominated.. His difcourfe, it.was rémark-
ed, favoured more.of a draughi{man arguing exceptions,
than of a ftate{fman difcufing a treaty. And nothing per-’
haps like 1t can be recolleted, favingone equivocal fpeech’
of a fimilar texture, delivered in another pluce, but it
the fame time and upon the fame occafion; where the
arguments were fo artificial, qualified’ and verbal; withput
edge or {ubftance, that it would be extremely difficult to
put into cieag and diftinet propefitions, what was either
afhirmed ar..denied, touching any of the articles them-
(elves, - lodebd;. k could never determine whether he¢ had,
of bad ' noty a good conception of our foreign interefls,
aitho” 1 am perfuaded he hud a thorouch one of all the
domelhic connedtions among us. I mighi add. that when
a bill ‘for a militia was prefented, altho’ he liked the
name and fpecioufly commended the celign, yvet he forefaw
great difficulties and infinite danger in it, recalled to mens
minds the public evils that followed from arms being rut
into the hands of the peonle, no lefs then the deftrution
of royaity and the fuppreflion of peerage; and fo found
innumerable objecticns, both religious and political, to
the form and the {ubftance of the feveral claufes, and to
all the regulations propofed. The tide, howcver running
far the meafure, both as a pational {trength 2nd a counter~
poife to a {tanding army, hc fuggefted feveral enervating
amendments, to reduce the number propofed one halt]
and to have the other cither officered wholly by the crown,
or elfe unofficered at all, as a mere fund in the hands of

the King, for the better fupply of his ftanding army. The
. numoer
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puthber was accordingly curtailed, and other qualificationy
: . But, at Jaft, when the bill became an a&,
things were fo managed in his particular county, that the
militia was never cither embodied, or commuted for in
money, in fpitc of the alternative laws for the purpofe.
He was apparently a principal man in, if not the fole:
caufe of, defeating a2 new Habeas Corpus bill, paffed
unanimoufly by the Commons, and calculated for the:
prevention of fome evafions of the old alt: and pro-
je&ed, in concert with another new made peer, the mar-
riage a&, and, having difapproved a fhort bill drawn by
the Judges, obliging people to marry in churches, that
their marriiges might be regularly regiftered and capable
of proof ; had the reputation of drawing another, filled
with claufes calculated for the prevention of all marriages
without confent, with-a view, as it fhould feem, to per-
petuate, as much as might be, a fortune or family once
made, by continuing from generation to generation, a vaft
fowetof property, and fto::p facilitate at cacga-dc{cent, the
umping of one at fum, or one t family, to an-
other, by hargaingar;d fale, in oppoﬁtigop;ato theygenemus
principles of equality and diffufive property, which free-
flates have always encouraged. The royal family, how-
cver, was excepted out of this late a&t, altho’ their mar-
riages are alone an obje& of public concern or influence.
I might afk too, whether his Lordfhip did not uniformly
throughout his life, purf{ue his own private intereft, and
raife the greateft fortune and provide the moft amply for
his family, of any lawyer that ever lived ; aad whether,
during his domtnion, the judicial promotions were dif-
pofed of upon minifterial motives, or merely agreeable to
profeflional defert. ' 1 might neverthelefs, and ought to
add, that the fame illuftrious perfonage was blefled with a
good temper, and great worldly prudence, whichi are the
two hand-maids in ordinary to profpenty ; that his whole
deportment was amiable ; and that he poflefled, in gene-
ral, the foundeft underftanding in matters of law and
equity, and the beft talents for judicature 1 had ever feen,
that he might be cited as an example, in this country, of
the perfedt piQure of a good Judge, which my Lord Ba-
con had fo admirably drawn; and that he was, in fhort,
a truly wile magiftrate.  He was free frem the levities,

vices,
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vites, dnd expences, which are fo commonly the produl®
of a lively and purient fancy. His ftation did not require
nor his genius furnifh him with imagination, wit, ot elo-
guence. And, perhaps, had he pofiefled a true tafte for
the fine arts and the politer parts of literature, he would
never have been o extenfive a lawyer, to which however,
the plainnefs of his education might have fomewhat con-

tributed. In fhort; one might {ay that Lord Somers and
He feem to have been the reverfe of each other in cvery

refpect.

Now, this might be profecuted as a libel on the dead
whereas, the writer penned no part of it malicioufly, nor
fal{lely, as he believed, and did not mention a tenth part of
‘what he might, in fupport of the juftnefs of the chara&er,
And therefore, unlefs a matter be thoroughly canvafled,-
and geatlemen at the bar will fpeak out to a Jury, that
they may have the proper information to deliberate upon,
it is hard to fay what may not very glibly pafs at one time
or other for a libel. Every thing depends upon the Jury’s
judging for themfelves.

If they once give up this right, we fhall never know
any thing of public tranfations, but from the moft
partial and leaft credited-of all mankind, from writers
employed by the authefs of the meafures themfelves, who,
like Scotch Reviewers, may have the face to attempt to
make Englifhbmen believe, that a man can be a conftitu-
tional judge, who quits the laws of the land and deviates
from the eftablifhed practice of courts, in fpight of com-
mon fenfe and the conftant declaration of our anceftors,
nolumus leges Anglie mutari. Let the dependent judges
before the Revolution have advanced what doltrine
they pleafe, the faé? has been, that juries have always
exercifed the right of determining what is a libel. It
hath faved this conftitution often, is the great bulwark of
liberty, and fhould never be refigned, but with the laft
breath. |

Few men know much of the nature of polity, and, of
them, all do not fufficiently attend to the conda&t of Ad-
miniftration, to obferve when flight inhovations are made
in the laws or in their Adminiftration; -end, of thofe
who do, very few indeed have that degree of underftand-
Ing which enables them to judge foundly of the confe-

k quences
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quences of iuch alterations, with refpelt to their libertes
in general. Again; of thefe very few, not more than
aone perbaps, has aQivity, ref.lution, and public fpirit
enough to publith his thoughts {(as Mr. Somers did upon
feveral occations) concerning what i1s goiag forward, in
order to alarm (like a good citizen) the reft of his fellow
fubjelts. Infomuch, that breaches in the conftitution,
which by degrees bring on a total lofs of liberty, are ei-
ther wholly unaoticed, or elfe are regarded as the mere
violences of party, by which nobedy can be affeted but
the immediate acdtors. Whereas, for the fake of compaf-
fing their own ends, there is nothing which party-men
will not do, per fas aut ncfas ; juft as an eftablifhed high-
c¢hurchman will perfecutc even to death, any other man or
divine that queftions his authority or his dotrine. From
Beace arife precedents of all forts of illegal and uncontti-
tutional practices. Minilters (as not one 1n a thoufand is
atuated by any principle of public good, or cven by a
defire of honeft fame) fcr the fake of power, sitle, riches,
and pre-eminence of any kind, will deceive the beft in-
clined Prince, and minifter to the humeour, folly, vices,
and domination of the worft. On the Exclufion-bill, no
more than two, even of the Bifhops, would venture to
vote for it, altho’ their Dithopricks depended upon the
continuance of the Pro:efiant religion, which that bill
was avowedly framed to preleive. Now, when an im-
partial man gathers this, both from his own experience and
from hiftory, how can he help being moved at the doltrine
that 1s public:ly held with 1efpelt to writings that
ammadvert upon public preceedings, and the ufe that is
made of that defperate {word, an information, together

with the means which are every day devifed to make it
more dreadiul ?

I will venture to prophecv, that if the reigning notions
concerning libels be puthed a little farther, no man will
dare to open his mouth, much lefs to ufe his pen, againft
the worlt Adminiftration that can take place, however,
much 1t behoves the pcople to be apprized of the condi-
tion they are likely to be in.  In fhorty I do not fee what
can be the iflue of fuch law, but an univerfal acquiefcence

to any men 5r any meafuics, thatis, a downright paffive
obedience. =

There
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There is one great reafon, why every patriot fhould wifh
this fort of writings to be encauraged ; whichis, that ani-.
madverfions upon the condu& of minifters, {ubmitted
to the eye of the public in print, muft in the nature of
the thing be a great check upon their bad &&ttons, and, at
the fame time, anincentive to their doing of what is praife-
worthy. Neverthelefs, if it be once clear law, That a
paper may be a libel, whether true or falfe, written
againft a good or bad man, when alive or dead,
who is there that may not continue a Minifter, whe-
ther he has a grain of honefty or underftanding, if he
fhould happen to be a Favourite at Court? "T'he worfe
his altions are, the more truly and fharp the wnter
ftates them ; and the more the public, from hisjuft reafon-
ings, deteft and cry out azainft them, the more {candalous
and feditious of courfe, will be the libel ; for, the truth
of the falt 15 an aggravation of the libel ; and it was That
which occafioned the clamour. There is but one ftep far-
ther before you arrive at complete defpotifm, and that is to
extend the famc doétrine to words fpoken, and this I am
perfuaded would in truth very foon follow. And then
what a bleflcd condition fhould we all be in! when nei-
ther the liberty of free writing or free {peech, about every
body’s concern, about the management of public money,
public law and public afrairs, was permitted; and every
body was afraid to utter what every body however could
nat help thinking !

With refpect to libels on a particular perfon, in his pri-
vate capacity, there may be {ome foundation for a doc-
trine of this fort; becaufe, as the welfare of the State
has nothing to do with his private tranfactions, you ought
not to make reflecions which may injurehimin his calling
or his reputation; you muft always do this out of perfo-
nal fpite, and therefore ought to be punifhed for fuch vour
malevolence.

But, the cafe 1s totally d:fferent with refpect to an Ad-
minifiration ; for the country in general is always the bet-
ter or the worle for 11s condudt, and therefore every man
has aright to know, to confider, and to refle&t upon It.
Their polts in the State, or their public chara&ers, are
not like any individual’s particular trade, profeflion or for-
tuneg, or his private character. The writit:g of them out

F o2 of
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of their places in the Government is not a lofs for which
they have any right to be repaired in damages. Their
holding ought only to be gquam diu bene fe gefferint, and of
-this the people at arge ought to be made judges, as every
man in this country is reprefented, and confequently con-
cerned in the legiflature itfelf. -

However, from aconfufion of thefetwo different kinds
of libels, introduced and upheld from very bad motives, it
feems to me that a general doctrine has been laid down.
Now, my notion is, that in public libels the truth of the
charge fhould be an abfolute defence, whatever may be
thought neceflary with regard to private libels. The
public is eflentially interefted in this difcrimination being
made.

When men find themfelves aggrieved by the violence or
the mifconduét of the perfons appointed to the Miniftry, it
is natural for them to complain, to communicate their
thoughts to others, to put their neighbours on their guard,
and to remonftrate in print againft the public proceedings.
They have a right fo to do, as much as a borough has a
right to rejet any Court candidate, and to publith the
reafons for fo doing ; and both of thefe rights will I hope
be exercifed until there can be both a conge de dire and
d’ecrire, and a congé d’clire, eftablifhed in the State as
there already is in the church. The liberty of expofing
and oppofing a bad Adminiftration by the pen, 1s among the
neceflary privileges of a free people, and is perhaps the
greateft benefit that can be derived from the liberty of the
prefs. But Minifters, who by their mifdeeds provcke the
people to cry out and complain, are very apt to make that
very complaint the foundation of a new oppreflion, by
profecuting the fame as a libel on the State. Now, the
merit or demerit of thefe publications muft arife from their
being true or falfe ; if they are true, they are highly com-
mendable ; if they are wilfully falfe, they are certainly ma-
licious, feditious and damnable. The mere pretence of a
paper being feditious, if the matter of it be falt,is to be
difregarded ; for I do not fee how any writer can publifh
to the world the jufteft and moft important complaints,
without tending thereby to render the people and their
conftitutents diffatished with the adminiftration, and even
clamorous againft it. Nay, I fcarcely can frametomyfelf any
ojher way ofletting his i’laj‘eﬁf know that the miniﬂryhhe

as
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4as appointed is bad. However, if a minifter notwithftand-
ing fhould continue a favourite at Court, and the people be-
ing affefled with what was written fhould clamor, and have
great reafon for fo doing, I make no doubt but any At-
torney-general, upon the flighteft hint from the proper
place, would file an information againft the Writer, and
charge him at once with endeavouring to alienate the af-
fe&tions of the people, and to raife trastorous infurrections
againft the peace of the King ; altho’ it were obvious to
every indifferent perfon, that the unlucky writer had no
fuch intention, nay, had been ready on a former occafion
voluntarily to aflociate for the defence of his Majefty’s
title, and to venture his life in the field to fupportit. And
yet I am fully convinced, that were it not for fuch writ-
ings as have been profecuted by Attorney-generals for
libels, we fhould never have had a Revolution, nor his
prefent Majefty a regal Crown ; nor fhould we now enjoy
a proteftant religion, or one jot of civil liberty. Kings
can hardly receive any intelligence but what their minifters
give them, and thefe gentlemen, being generally guided
by avarice and ambition, endeavour to reprefent every man
who ftrives to get them difmifled from their employs, as
one who is about to attack the throne itfelf, call him trai-
tor directly, and then exert the power of the crown to
demolith him. The ufe of the word treafonable is gene-
rally, to give them a pretence for difregarding the com-
mon rules of Law and Juftice. And if they are queftioned
in parliament for what they have done, they are in hopes
a majority may be procured to come to a refolution in
their favour, or at worft, to prevent any from being
come to againft them. And then, who dares fay they
have done amifs ?

Libels are by no means a ¢¢ harmlefs fport” ; for truth
glone can excufe any man in complaining even of a bad
magiftrate : but yet, I cannot think them fuch dreadful
things as vindicate minifters in breaking through every law
for the fakc of comisg at the writer. [ believe moft fober
tnen, who fee already what lengths fuch profecutions mady
be carried according to law, and how deeply the liberties
of the people may be aftefted by fuch means, are of opi-
nion, that if fome of the legal methods of profecution now
acquiefced 1n were done away, the conftitution would be
ft‘h; better for it.  The prerogative which an Attorney-ge-

- neral
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neral afflumes of filing an information againft whomfoever
he pleafes, is certainly a reproach to a free people; and
if the regular information awarded upon fpecial motion by
the King’s- Bench were likewife taken away, [ do not think
the conftitution would be injured by it : in which cafe, the
old common law method of inditing for a libel, as a via-
lation of the peace, would be the means that every body
muft refort to; and in my own opinion a grand jury * are
very competent and the propereft judges, whether any pub-
lication be deflru&ive to the weltare of the ftate or not.

Altho’ there is 25 yet no licenfing a&t afeor, except for
the Stage ; if aman prints what is {uppofed libelious, either
on the ftate, or any particular perfon, he is lizble to be
profecuted for it. But people like to {ee a pro‘ecution go
forward in the ordinary way, as was the c:ic with Dr.
Shebeare : in comparifon with whole writings, thofe of
Mr. Wilkes may really be faid to be ¢ a mere exercife of
wit and talents, and an innocent exertion of the hberty of
the prefs.” Mankind will ever diflike violent proceedings.
Altho’ the perfon himfelf may merit the chaftifement he
mects with, yet if this be inflifted by illegal methods, it
will make every man fear, fhould he raife the refentment
of the miniftry, that himfelf would be treated in hke
manner, whether he had commitied any crime in law or
not. 1f things are done in one inftance contrary to law,
tacy may ia another. No man is fecure, when the laws
of the land ceafe to be a protection. Although the mef-
fenger, or thedragoon, be not at my door, yet it is very
difheartening to find that itis no longer in my power to be
fecure againtt their being there. My liberty is equally gone.

No necefiities of {tate can ever be a reafon for quitting
the road of law in the purfuit of a libeller. The attack
of this clafs of writers {cldom goes farther than the mini-
fter, for the fake of bringing in fome other man; and fo
far from being ¢ of all other the inftance the moft dan-
gerous to th: public quiet”, iscertainly not at all {o, if by
the pubiic quiet be meant the eftablifrment itfelf,

Wiether the warrant of Lord H. was only for a {editious
or for a fediticus and treafonab.z libel, makes no difference.

% Sesavalnable treje uonn Grand Taries called The Seovcity of Eng-
borezy's Lives. -uriz sed 10 hir, S.cry, W20 Lot oply uncerivod tae con-
mtunon gut vl il

1he
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The fa&t indeed 1s, that the * warrant, which was for
apprehending perfons and papers,does not mention the word
libel at all, but ufes the terms, a fediticus and treafonable
paper ; and the fecond * * warrant, which was for com-
mitting Mr. Wilkes to the Tower, makes ufe of the

terms, a moff infamous and [editious libel. So that there
is a diverfity of denomination and defcription oblerved by
the drawer of the warrant, whether, the fame were the

Secretary of State, his law clerk, or the folicitor to the

treafury. ‘Then comes the Attorney General, who files
his information ex officic againft the writer, and charges

him with writing a libel, Now, be certainly knows what
he

* George Montague Dunk Earl of Hallifax, Vifcount Sun-
bury and Baron Hallifax, one of the Lords of his Majefty’s
moft honourable Privy Council, Lieutenant General of /ns

Majefly’s forces, and principal Secretary of State.

Thefe are 1n kis Majefty’s Name to authorize and require yon
(taking a conftable to your affiftance) to make ftriét and diligent
fearch for the authors, printers and publithers of a feditious and”
treafonable paper intitled the North Briton Numb. 45. Saturday
April 22,1763, printed for G.Kearfly in Ludgate-itreet,London,
and them, or any of them, having found, to apprehend or feize
together with their papers, and to bring in fafe cuftody before
me, to be examined concerning the premifles and further deakt
with according to law. And in the due execution thereof, all
Mayors, Sheriffs, Juftices of the Peace, Conftables and all other
his Majefty’s Officers civil and ms/itary, and loving fubjeé&ts whom
it may concern are to be aiding and athiting to you, as there fhall
be occaifion, and for fo doing this fhall be your warrant. Given
at St. James’s the 26th day of April, in the 3d year of his
Majeity’s reign.

Durl: Halifax.
To Nathan Carnington, John

Money, James Watfon, and
Robert Blackmore.

* * Charles Earl of Egremont, and George Dunk, Ear! of
Halitax, Lords of hisMajefty’s moft Honourable Privy
Council, and principal Secretaries of State,

Thefe are in his Majefty’s name to authorize and require you
to receive into your cultody the body of John Wilkes, E'g. here-
with fent you for being the author and publifher of 2 moft infa.
mous and f{=diuous libel, intitled, the North Briton, Number
453 tending to inflame the minds and alienate the affeCtions of

the
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be is bout, whether the others did or not; and therefor@
there is no longer any room to difpute about the crimey,
it is afcertained. Indeed, the King’s meflape 4+ to the
Houfe, delivered by the Chancellor of the Exchequer, touch-
'ﬁthe {ame paper, calls it no more than a moft feditious
dangerous libel, and the Refolution of the Commons
execrates it but a falfe, fcandalous and feditious hbel.

But a decifive argument upon this head is, that had the
charge been other than a mifdemeanor, it could not have
been profecuted in this way; for, no information will
Jie for a capital crime, or for mifprifion of treafon. The
ftatute fays, it fhall not lie for life or limb.

It is childifh therefore to afk, whether the printing of
any particular libel, as for inftance, of the North Briton
No. 45, * is to be confidered as no higher an offence than
€ publithing a libel {” The Attorney fays, ¢ had it been
¢ adjudged to have excited, inftead of tending to excite,
“ 1t would have been no lefs a crime againft the State,
¢ than that of high treafon, without any palliation what-
 ever:” to which I can only fay in a plain way, that had
It been ad,udged to have been fomething elfe than a libel,
it would not have been adjudged what it was ; for, I do
not know that any law-logic ever proved libel and bhigh
treafsn, to be convertible terms. No two offences can be
more diftin& in their nature or kind. One is by conflruc-
t10n, a breach of the peace, and the other is the higheft of
all capital crimes, by exprefs ftatute.

To compafs or to imagine (that is to excite to, or in-
tend) the death of the King 1s High Treafon, and 1s

the people from his Majefty, and to excite them to traitorous
infurre@ions againft the government. And to keep him fafe
and c/oje, unul he fhall be delivered by dae courfe of law ; for
{o doing this thall be your warrant. Given at St. James’s the
joth day of April, 1763, in the 3d year of his Majefty’s resgn.
Egremont.
Duank Hahfax.
To the Right Honourable Lord |
John Berkeley of Stratton,
Conftable of his Majefty’s
Tower of London, or to the
i 1cutenant of the faid Tower
or his Deputy.
+ Vide the Printed Votes of Tuefds:, Novembir 15, 17613,

punifhed
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nithed with-lofs of life, by banging, drawing and quartesa
ing, whether the King be killed, or even hurt or not. But
this dotrine holds in no other crime whatever. For, in
petty treafon, which is the next greateft crime that the law
knows, and which is the murder of a hufband by the wife,
or of the mafter by the fervant, the inciting of others to
perpetrate the falt, orapy Attempt to do it onefelf, with-
out effe€t, is only punithable as a mifdemeanor and as an
affault. Let us not then be fo impudently impofed upon
as te be told, that every ftep we take in queftioning the
acts.of a winifter, is high treafon. Every London or Wieft~
minfter mob, every riot, every abule of adminiftration or
of a party; every remark or animadverfion upon. a pro
clamation, or upon a {peech from the throne, or, in fthorty
upon any. other public meafure of the miniftry, willin this
way of reafoning foon be deemed Treafon, to the difzrace

of ou;felves, the difhonour of our conllitution, and the lofs
of the rights of a free people.

In truth, I likewife fuppofe the Attorney Genéral knows
his bufinefs too well to denominate any offence a libel, and

ta profecute it by information only, if he means to have
it confidered as high treafon.

Indeed, I have heard in difcourfe, that a certain laborious
minifter has whifpered many of his friends, ¢¢ whatever they
¢ might hear from others, that the law-officers of the crown
¢¢ had affured him, Mr.Wilkes might have been profecuted
¢ for high treafon; but however, they were not wiliing
¢ to pufh things againft him to the utmoft.” An aflertion
that is fcarcely to be parallelled (I believe) for its folly,
profligacy or effrontery; and which, in a country where
nothing can be done but by law, defcrves no other aniwer
thaa this, ¢ I wifh you had attempted it, for if you had,
¢ it would have ruined you, and you would have deferved
“ it, as the only adequate reward for your pains.” The
Epping-foreft cafe would not warrant this pofition, 1 can
afflure him ; and I am certain he has a private triend, a
candid Jawyer, who would ftrongly diffuade him from really
making fo ridiculous an attempt. I fay this, becaufe 1
{fuppofe the minifter himfelf, is now become fo Right Ho-

nourable, that he ceafes any longer to be learned in the
laws of his country.

“ The earl of Briftol, having exhibited a charge of T rea-

‘¢ fon againft the E. of Clarendon, alleged, '1'hat he had
 endeavoured to alienate the affeCions of his Majefty’s
G «¢ {ubjelts,
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¢ fubleQs; by venting epprebrious fcandals againft his Ma-
¢ iefty’s perfon, and that he had traduced  both houfes of
¢¢ parliament. The Judges were ordered to give their
hey una-
¢ nimoufly agreed, That if the matters alledgedc%n the
“¢ charge were admitted to be true, altho’ alledged to be
s graiteroufly done, yet there is no Treafon in 1t.”

Why then, is the Attorncy angry with _any other man
for talking of No. 45, as a libel ? He himf{elf, with all his
elaborate perplexity of language, can tell nomore? Why
need he fearch for words to denominate - ¢ feditious
¢ writings, a fubtile poifon, the feed of jealoufy, revolt
¢ and difcord, the parent at leaft if not the offspring,
«¢ of treafon?” (Or why not both parent and offsprin
at one and the fame time : the fenfe will not be hurt, an
the creed be more orthodox?) In cvczﬂl}ight he can put
thefe writings, they will appear the fame, their nature
will not alter, they will ftill be but libels.

Indeed there is a great deal of difference between libel and
libel, as between other individuals of one and the fame fpe-
cies, fome having more and others lefs wit, fome being
more and others lefs perfonal, fome levied againft the efta-

L

blithment, and others againft that VZIZ\ nithmg 2 miniftry,
‘or example, The Sixth Letter to the Reople of England
was a moft grofs attack upon the prefent conftitution and
fucceffion ; but The Teft, The Letter verfified, and Rodonds,
were merely perfonal abufe upon Mr, Pitt, his Lady, and’
her eldeft brother. Mock-Patriotifm took a middle flight
between the abufe of one or two individuale, and that of a
whole party; altho’ for the beauty of its images, the hap-
pinefs of its allufions, and the elegance of its exprefhions,
it was rara avis in this predicament of writers: none of
whom however were without fome wit and merit; ex-
cepting always the dull and rancorous Jacobite firft
named. In truth, abufive fatire has been dealt in pretty
equally of all fides, and the only meafure has been the abi-
lities of the refpeltive -penmen. When fomebody fhewed
a North Briton to old Johnfon, turning his definition of a
penfioner upon himfelf, he very cleverly anfwered, ¢ It

¢¢ is fair enough, I have no reafon to complain,

¢ Nec lex juftior ulla

¢ Quam necis artifices arte perire fua.”
After all, the Attorney himfelf cannot help fpeaking of
the compofition of libels as an exercife of wit, and there-
upon
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upon ¢ fuppofing the author of The Budget may chufe by
« and bye to amufe himfelf this very way;” and then
roundly charges this gentleman ¢ with perfonal indecency
¢ and his” fuppofed ¢¢ friend with acrimony, envy, fpleen,
¢¢ conceitednefs and felf-importance” as mere flowers, I
prefume, of rhetorick, well becoming the pen of 2 mini-
fterial writer againft libels. And, he {peaks of the ruin of
a virtuous patriot by an information, with as much glee,
as an old letcher does of the debauching of a comely virgin
by ravithment.

Nobody without doors thinks the cafe of any ¢ libel
juftifies ftrongly,” or at all, ¢ the practice of general
warrants” if it were only for this reafon, that every party
againft whom a libel is levelled, always chriftens it fedi-
tious, treafonable and what not; and yet, whether it be
any libel at all, no man-has a right to pronounce, before

a Jury of the country has determined it to be one. They
are likewile lefs neceflary in this than any other offence,

becaufe the publifher muit always be known and may be
come at, whether the author be {o or not. And ¢ it would
¢ be (as Hawkins fays) extremely hard, to leave it to the
¢¢ difcretion of a common officer to arreft what perfons, and
¢¢ fearch what houfes he- thinks fit: and if a Juftice cannot
“legally grant a blank warrant for the arreft of a fingle
« perfon, leaving it to the party to fill it up, furely he can-

“ pot grant fuch a gcneral warrant, which might have
¢ the effet of an hundred blank warrants.”

With refpect to the warrant of Lord H. if the form
had really been according to the ¢ uninterrupted praétice
¢ of the fecretary of State’s ofhice.”” This would not
bave made it legai. But even this is not a falt; for one
cannot help remarking, that the old Tories under Queen
Anne, the Revolution ftill tingling in their ears, were ex-
ceedingly cautious, confulting council, probably upen the
warrant itfelf, before they ventured to take up a fubject;
infomuch, that all the warrants even of Lord Bolingbroke,
whilft he was Sacretary of State, appear to be ftrictly legal,
In truth, there has been no uniform praice in the office,
as may be feen by the variant and multiform warrants
printed from thence in Quarts, and privately diftributed
to trufty friends by P. C. W. with the infcription of mgst
Jecret. Much lefs would precedents only from the time
of the Revolution be fufficient to ju/lify fuch an illegal
practice, And as to the pretence that this pratice ¢ did

G2 ¢ not
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& not then take its rife, having been frcqﬂcm tn former
¢¢ reigns, reaching back perbaps to the remotefl umes, and
¢t combined with the very eflence of government,” it 1s
totally groundlefs ; for, after the moft diligent fearch, no
warrants of a fimilar form could be found bigher than the
reion of the Stuarts, but few of them, and of thofe few
hardly more than one of an antienter date than Bennet
Lord Arlington, Secretary to Charles the 2d.  From fuch
It fi 7 4o - PrEmifes, however, this hardened writer would infinuate,
2 .7 = A%e. that perhaps th? were ufed in the remoteft times, and are
" of the effence of government. This notable antiquity of

office is indeed further fupported by a note, which takes

notice that the act of Henry the 8th, fettling precedency,

mentions, among other officers, the King’s Secretary,

It docs fo. And what of that? This was the @ra of the

reformation of Religion ; but, | never heard before 1t was

the commencement of civil government. No prior men-

tion, however, of King’s Secretaries, as officers of State,

could, I fuppofe be found, and therefore this or none

muft be cited. Is this now, in the name of common

fenfe, a proof of immemonal exiftence? The fa& is, in

antient times, the King had only a private Secretary for

his Privy Council; there was no fuch perfon as a Secretary

of State. He 1s the prodution of times within memory

(to fpeak as a lawyer;) and none of the many books

which treat of the great officers of State, and the Aulg

Regis, make any mention of fuch a Being. The 2d of

- Richard 11, which gives the a&ion of Scandalum magnatum,

in the enumeration of great officers of State, does not

notice either the King’s Secretary or the members of his

Privy Council. There is no mention made of the Secre-

tary by Fortefcue, Liord Chancellor to Henry the 6th, ina

book on abfoaute and limited Government, which he wrote

under the reign of L.dward the 4th, where he confiders the

King's Council and the great officers about the throne. In

truth, the Secretary’s confequence and power arofe from

his being admaitted a member of the Privy Council, and as

fuch alone it is that he can pretend to the power of com-

mitment; and yet, as [ take it, altho’ the Privy Council,

as a Board, have conftantly exercifed this power, no fingle

Privy Counfelier, nor any number of Privy Counfeliors

not met mm Council as a Board, can pretend to fucna

Power. Be this as it may, the beinz a Privy Counfelior

or decretary of State, does not make a man a Jufbce of
Peace,




(49)
Peace, and-more authority or jurifdi®ion no Secretary
ever claimed. To render him fo, it has of late been
always the pra&ice to infert by name every Privy Coun-
fellor into the commiflions of the peace, that from time
to time pafs for the feveral counties. So that the two
grounds fuggefted as an authority for the ifluing of thefe
General Warrants, namely, the conftant exercife and
ufa~e of them, and the antiquity of the Secretary of State
as a Privy Counfellor, both fail. But, had they both
been good, they would not have authorized thefe war-
rants 3 becaufe, a prattice of the like fort, muft be fup-
ported by uniform ufage; and the warrants produced,
differed fo much in their form, that hardly any three of
them weie exal&ly alike. The greateft part too of the
warrants offered in proof of this cuftom and pretended
right, were iffued in the times of rebellion; when men are
not lik-ly to call in qu. ftion {uch a proceeding, the extre-
mity of the cale making them wink at all irregularities,
for the fake of fupporting the proteftant eftablithment
itfel’. And yet,bad men, as one may eafily figure to one’s
felf, wiil be apt to lay firefs upon fuch alts of neceffity,
as precedents for their- doing the like in ordinary cafes,
and to gratify perfonal pique, and therefore fuch excefles
of power are dangerous in example, and fthould never be
excufcd, but when it appears that government could not
be defended or upheid without aétual recourfe to them.
But, even ii the ufage had been both immemorial and
uniform, and ten thoufand fimilar warrants could have
been produced, it wo.ld not have been {ufficient ; be-
caufe, the prattice muft likewife be agreeable to the prin-
ciples of law, in orler to be good, whereas, this 15 a
pra&tice inconi:ftent with, and in dire& oppofition to, the
firft and cleareft principles of law, Immemorial uniform
ufage will not even fupport the bye-law of a corporation,
if it be flatly repugnant to the fundamentals of the com-
mon law ; much lefs, will it authorife the fecret prallice
of a political office. In one word, no warrant whatever,
in any cafe or crime whatever, that names or defcribes no-
body in certain is good, or can be juftified in law, in any
circumftances whatever. Therefore, if that point alone
had been put in queition, I do not fee how any ¢ thinking
¢« and honeft man could have fairly voted againft it.”
The law is too well eftablifhed to be rendered doubtful,
by all the dexterity of the Attorney or his Coadjutor.

Eight
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years of ingenious judicature will fcarceiy accoms-
N fo arduous a tafk. - -

The Attorney might as well fay, that Lord H. when
afing the power of a Juftice of the Peace by virtue of his
office of Secretary of State, could make an illegal war-
rant 2s 2 Magiftrate, good as a military officer, by ftyling
himlclf Lieutenanmt General of bis Majefly’s Forces, and
commanding all military officers to affiff as there fhail be oc-
¢afion. The circumftance, tho’ new, I am ferioufly of
opinion, is as good an argument in law, as what can be
denvecd from the ufage of a Secretary of State’s office.

Moreover, it is not true, even in a political fenfe, that
a declaration of the tllegality of all General Warrants what-
ever would ¢¢ take away from the executive power, an
¢¢ authority which may be frequently found eflential to
¢ the very being of the State.” For, if in cafe of High
Treafon (the only crime that need ever occafion a ftretch
of autbority, and even That very rarely) there fhould be
a nccefhity for the apprehenfion of people, whofe names,
or any certain defignation of their perfons, could not be
had, and this was made afterwards to appear; as That is
a crime which tends to the difloluti.n of the whole frame
of government, there is no doubt but the minifter would
be excufed for the ditatorial power he fhould exercife,
pre falute Respublice, upon {uch an emergency. But I
would have fuch things as emergent neceflities applied to
his pardon, and not to his juftification.

Therefore, 1 fee no reafon why a man fhould not vote
for the condemnation of (General Warrants in all cafes,
without limiting his damnation to General Warrants in
the cafe of feditious libels. ¢¢ The propofitions are dif-
ferent,” but in the eye of the law, thefe General Warrants
are in both cafes equally illegal. In fhort, if this was not
the conftitution, 1 think ¢ we might amufe the public
with the found of liberty,” but thould really enjoy none.
If fuch warrants were to be allowed legally juftifiable in
any inftances, it would be exceedingly difficult, nay, im-
poffible, to reftrain Minifters from grievoufly opprefling
any man they did not like, under many pretences, from
time to time, for their own fafety, without any motive of
pudlic good. 1 agree, therefore, with the Attorney, in
faying, that ¢¢if the liberty of the fubjet be the great
“ obje& in view, and be incompatible with Givrwral

¢ al»




(51) o
¢¢ Warrants in one inftance, it is inconfiftent with the fame
¢ warrants in any other. ‘There is no exception to be
¢¢ made - to our gemeral reafoning.” The griévance ex-
tends to all perfons, of all degrees, of all qualities ; it is
sommune periculum. | |

As to the fuggeftion that experience has proved ¢¢ there

¢¢ is only a poflibility of danger to the liberty of the fub-
¢ jell, from the exercife of this power,” it is a moft

flippery argument, and of no real weight whatever,

For, in the firft place, thefe warrants have been rarely
exercifed, until of late years, and perhaps néver before,
in the cafe of alibel, upon one of the Reprefentatives of
the people. Every thing of this fort is practifed with fome
tencf;rnefs at firft. T'yranny grows by degrees. Beftdes,

few common men have private purfes fufhicient to contend
with ‘That of the Public and the power of the crown, both

of which are ufed by every minifter, to the utmoft extent,
upon fuch occafions. Sometimes too, the private profe-
cutor is bought off.

In the next place, if the experience of thefe warrants
had been fo great, and no mifchief to the fubjeét had hi-
therto enfued ; yet, who, ‘in a very momentous concern,
no lefs than the liberty of every man in England, would
let even a poffibility of abufe remain, that was able to get
rid of it. It is not within the power of any legiflature to

prevent every private man or minifter from committing
abufes by an infraltion of the law; but, I think, no wife

legiflature would give fuch a fanétion to any bad or arbi-
trary ufage, as would afford a bandle to all minifters to be

guilty of the greateft abufes, impunedly, and under the
colour of law.

Upon a fuppofition that the foregoing arguments will not
do, the Attorney clofes his ratiocination on this point,
with faying, that ¢ the Court of King’s Bench had ad.
¢¢ mitted perfons to bail, apprehended under fuch war-
¢¢ rants, inftead of giving them their full difcharge, and
¢¢ that this circumftance is of fo much importance to the
¢¢ queftion, of the legality of the warrants, that in the
‘¢ opinion of an old experienced and able Lawyer upon
¢¢ the occafion, who will ever be efteemed an honour to
¢¢ his profeflion, it implies no lefs than an imputation of
¢¢ perjury, to fuppofe fuch practice to have prevailed in

¢¢ the
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« the Court of thg" s Bench, uniefs the legality of -

& warrants had becn at the fame time acgbqu?édﬁ;
<¢ that Court.” Now, who this old Lawyer is, 1 don-t
know, nor the date of the friendfhip between him and thg
Attomey. But, if I were to guefs, it muft be fome antiquated
Tory, who till lately was as uniformly againft, as he nowis
nniggmly'for, all meafures, and who only cames out yp-
on extraordinary occafions, with a grave face, to do ex-
traordinary work. One of your ftaunch men,. that goes

plump thmqg}: thick and thin, and to advanee fuch doc-
trine, muft, I think, have gone through the thickeft of
it, and copnfequently appedr in a ver; dirty light to all
other Lawyers upon bis emerging. I dare fay, 20 years
ago, the am¢ man would have vouched s flrongly to the
cure of the King’s Evil by the touch of the true royal
line, In my confcience, he could find no one Lawyer
befides to cpuntenance him in fuch do&sine ; ar if he Jvid,
it muft be fome old gentleman of the famel'T ory-kidney,

-
. -

Now, the Tory-principles are fuch, that I fhould have

gq much better fatished of the truth of this dogma,h had
Attogney himiclf direQly affirmed, vpon the credit of
his own charaer as a Lawyer, that an admiffien to bail
ander 2 General Warrant, proves either the warrant to be
legal, or the Judge to be perjured. But, 1t is very fingu-
lar that the Actorney will not afirm any thing of himfelf
in this matter, any more than he did upon the article of
ufage, but chufes to flip in the aflertion of fome antient
invalid, or miles emeritus, for the purpofe, whaom bhe puts
o the front of the battle ; and then, if he can but pick
up fome other fuperannuating flager, of ths like original
conco&ion, he will, of the two, form a moft excellent
forlorn hope. By the bye, if any veteran Black Letter
could be brought up to fuch an affirmation, in a grave
and ferioys manner, as amcus curie, 1 fhould think, un-
der any other than the prefent Whig adminiftration, his
merit would be fo tranicendent, that he might expedd
the Minifter’s intereft for a peerage for himfelf, or .o~
otherwife, for his fon, as he fhould like beft, At this time,
however, I fhould imagine, he would only find he bad
abfolutcly thrown away his charalter to no purpofe at
all. Old Hunters, fay, there is nothing like trying 2
man at once at a fix-bar gate; for, if he ventures ]:o

take
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take that, you may be fure of his going over every thing
elfe with eafe. | | ‘ . |

After all, let me afk, Does the Court of King’s-Bench,
or any other court, when a man is brought before them,
examine into the warrant, unlefs the perfon apprehend-
cd makes an objeCtion thereto? Nay, is not the very con~
trary every day’s experience ! Is it not even the defire-of
the party taken up, nine times in ten, to be bailed ; as
he knows, upon his difcharge from that arreft, another
warrant in a regular form would be immediately iffued ?
Would it be right therefore in a Judge to fcrutinize the
validity of every capras ¢ In truth, bailing is a matter of
courfe, where no obje€tion is taken, and there is no pre-
tence for faying this a& of courfe is an acknowledgement
by the Court of the validity of the warrant, or of the re-

ularity of the arreft. Every apprehenfion is fuppofed to
Ec legally made. A man might as well fuggeft, that
the Chancellor reads every writ he figns, before it is
iflued, to fee whether it be clerically drawn; or that a
Judge never tries a caufe at #ifi prius, until he has examined
the whole of the procefs, and feen all to be regular. Now,
I will venture to affirm that Judges never examine the pro-
cefs at all, unlefs one of the parties move the Court fpeci-
ally for the purpofe. Confenfus tollit errorem. And, no
man ever fuggelfted that they broke their oaths by not do-
ting this ex qﬁr%ia; indeed, if the extravagant doctrine here
advanced were true, not one of the prefent reverend bench
could now be free from perjury. In fhort, fuch a fpeech,
if it were made, is a proof of nothing, but the fhamelefs
length to which party is capable of carrying a Tory:
for, no lawyer ever praltifed in a court of law, efpe-
cially at the head of a great circuit, that did not in his
own praltice, meet with a multitude of inftances which
flatly contradi@® this violent pofition. Every common
lawyer of a year’s ftanding can vouch the contrary.
Nay, were it not fo, the Attorney knows it to be a
maxim among lawyers, that, ‘¢ what is done without de-
““ bate, or any argument or confideration had of it, makes
‘“ the authority of a precedent to be of no force in point
‘“of law : for, judgments and awards, given, upon delibe-
‘““ration and debate, only are proofs and arguments of

““ weight ; and not any fudden a& of the court without
“ debate or deliberation.
H The
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.7 . The Attorney fees nothing alarming in the feizure of

a Member’s papers and bureaus upon the charge of a'libel
only, and reproaches a late writer with ¢¢ heightening
¢ the piCure'upon this occafion, by the introdution of
s¢ facks and meflengers.” Now, I underftand nothing is
mentioned by this writer, that was not an undoubted
fall, and, if I know the Attorney aright, he likes to de-
bate upon a fal, and for that reafon would throw every
circumftance into a cafe, however. unneceflary this may
feem to many people, who think it beft always to argue
and determinc upon the general principle. Provided then
the fact be fo, I can fiame to myflelf no circumftance
capable of adding to the terror of fucha fcene, whilit
laws exift, unlefs it be a reprefentation of the whole
as tranfalted, and by particular order, at midnight. I
chufe, however, not to dwell unon this lawlefs part of
the ftory, and, as my fon in his letter hath faid a good deal
about the abfolute illegality of the feizure of papers, I
fhall here fay very little more concerning this abominable
outrage; altho’, 1 think it, to ufe. the words of Mr.
Somers, ¢ the worft meaas to arrive at the worft ends
¢¢ imaginable.” '

According to my notions, no words can convey to the
mind of the reader, the anxicty which a man may feel
from fuch a diftrefs. Many genflemen have fecret cor-
refpondences, which they keep from their wives, their re-
lations, and thejr bofom fiiends. Every body has fome
private. papcrs,eﬁ;at he would not” on any account bave
revealed. A lawyer hath frequently the papers and fe-
cunties of his clieats; a merchant or agent, of his cor-
refpondents. What then, can be more excruciating tor-
ture, than to have the loweft of mankind, fuch fellows as
Mooney, Watfon, 'and the reft of them, enter fuddenly
into his houfe, and forcibly carry away his fcrutores, with
all his papers of every kind, urnder a pretence of law, b:-
caufe the Attorney-general had, ex officio, filed an infor-
mation againft the author, printer and publither of fome
pamphlet or weekly paper, and fomebody had told one of
thefe greyhounds that this gentleman was thought by fome
people to be the author! Thefe papers are immediately
to be thrown inito the hands of fome clerks, of much curi-
ofity; and of véry little bufinefs in times of peace, who
will, upon being bid to fort and feieét thof: that relate to

fuch
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uch and fuch a particular thing, naturally amufe theme
elves with the perufal of all private letters, memorandums,
ecrets and intrigues, of the gentleman himfelf, and of all
his friends and 2cquaintance of both fexes. In the hurry
too of-fuch bufinefs, notes, bonds, or even deeds, and
evidence of the utmoft confequence to private property,
may be divulged, loft, torn or deftroyed, to his irreparable
injury.

JI ‘}t;iill now, for a moment, fuppofe that this gentle-
man had altually wrote, in the hours of his wantonnefs or
folly, fomething that was really abufive and fcandalous
upon fome particular minifter, or upon the adminiftration
in general. Even in fuch a cafe, would any gentleman
in this kingdom reft one minute at eafe in his bed, if he
thought, that for every loofe and unguarded, cr fuppofed
libellous expreilion, about party-matters, he was liable
not only to betaken up. himfelf, but évery fecret of his
family made fubje&t to the infpeltion of a whole Secre-
tary of State’s Office, or indeed, of any man or minifter
whatever, . whilft a parliament was fitiing, or had even an
exiftence in the country ?

Such a vexatious authority in the crown, is inconfiffent
with every idea of liberty. It feems to me to be the
higheft of libels upon the conftitution, to pretend, that any
ufage can juftify fuch an a&l of arbitrary government. The
laws of England, are fo tender to evéry man accufed,
even of capital crimes, that they do not permit him to be
put to torture to extort a confeflion, nor oblige him to
anfwer a queftion that will tend to accufe himfelf. How
then can 1t be fuppofed, that the law will intruft any of-
ficer of the crown, with the power of charging any man
in the Kingdom (or, indeed, every man by poflibility and
nobody in particular) at his will and pleafure, with be-
mg the author, printer or publifher of {uch a paper, being a
libel, and which till a jury has determined to be fo, is
nothing ; and that upon this charge, any common fellows
under a general warrant, upon their own imaginations, or
the furmifes of their acquaintance, or upon other worfe
and more dangerous intimations, may, with a itrong hand,
feize and carry off all his papers; and then at his trial pro-
duce thefe papers, thus taken by force from him, in evi-
dence againft himfelf; and all this on the charge of a mere
fufdemeanor, in a country of liberty and property. This

H 2 would
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would be making a man give cvidence againft and accufe
himfelf, with a vengeance., And this is to be endured, be-
caufe the profecutor wants other fufficient proof, and
mizht be traduced for aling groundlefly, if he could not
geit; and becaufe he does it truly for the fake of collesz-
ing eoidence. |
"1 fhould nothave given myfelf the trouble of faying thus

moch in fo plain 2 matter, had it not been for a letter
which was printed fome time ago, upon this fubjet, with
the names of two noble lords, fecret:ries of ftate, fub-
fcribed. [t is dire@ed ¢ to Mr, Wilkes,” dated ¢¢ Great
¢ George-fireet, May the 7th, 176:,” and contains the

following expreflions :
¢« S IR,

¢ In anfwer to your letter of yecficiday, we acquaint
¢ you, that your papers were feized it confequence of the
¢ iaeavy cbiarge brought againft you, for beins the au-
¢¢ thor of an infamous and feditious libel, for which, not-
¢« withftanding your difcharge from your commitment to
¢ the Tower, his Majefty has ordered you to be pro-
« fecuted, by his Attorney-general. Such of your papers
<¢ 33 do not lead to a proof of your guilt, fhall be reftored
¢ to you : Such as are neceflary for that purpole, it was
¢ our duty to deliver over to thofe, whofe office it is to
¢ colle’? the evidence, and manage the profecution againft
¢ you. Weare

¢¢ Your bumble Servants,

« Egremont.

¢ Dunk Halifax.”

Here now is a clear avowal of the principle of taking
thefe papers. The evidence indeed, feems to have been
collected with as much force, and | believe with as little
right by law, as fome other colletions are made for which
the colle@ors are hanged when taken. ' I cannot but fay,
therefore, I am very glad this letter has been publifhed,
that the Public may fee what is the notion of law in thofe
political offices, that are now attempting to prove their

Jawlefs pralices to be the ancient commen law of the
Liand. |
One
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One Inftance of the legiflature’s regard to. the privacy
of papers and correfpondence, may be feen in the alt re=
gulating the poit-ofhice, whereby, every poft-mafter and
clerk, 1s forbid to gpen any letter, upon any pretence what-
ever, except, by warrant of ane of the principal Secretaries
of State; who, if the mere opening fhould afterwards be’
queftioned, is thereby rendered under his hand reponfible

for the fame. o
When the D. of Newcaftle was minifter, under a ge-
neral (weeping warrant, the meflengers feized fome cop-
per-plates of the late Rebel’s victories, whereugon the
owner commenced an action ; fhortly after which, Mr. P,
his attorney, was called upon by a certain noted {olicitor,
who told him, that the Government would not return the
plates, but would, however, make fatisfallion for. them.
Mr. P. faid, that he would not diffuade his client from
making up the matter, but, thatas the feizure was wholly
unwarrantable, he muft be handfomely repaired in da-
mages, and therefore he would not advife him to take
lefs than 200l upon {uch an occafion.. The noted Soli-
citor agreed to, and paid the fum demanded, uwpon having
a releafe of the action; altho’ it was very clear, the real
injury did not amount to 50!, T'hus dropped and expired
this aclion, as has been the cafe with many cthers be-
fore and fince. Infhort, one way or other, the proceed-
ings in thefe matters never come before the Public. The
Parties are either too indigent to contend with the crown,
or elfe the Crown buys them off. Attornies too, for the
moft part, are afraid both of incenfing men in power and
of lofing their colls, by being concerned for poor and ob-
noxious clicnts, who may either run away, or be tampered
with by the Solicitor for the Treafury. For which realons,
it is extremely difficult to cite adjudged cafes, in fuch
very clear points: and, therefore, one muft decide upon

them by general maxims and principles of common law,

which are, indeed, a much more unerring guide than any

particular cafe, of which it is ten to one whether you can
obtain any correct and authentic report.

If fuch a power of feizing papers could be fupported
by law, is it to be imagined, thag no declaration of it
fhould have been made from the Bench, by the feveral

able and learned Chief Juitices of England, who have pre-
fided in the King's Courts fince this practice has taken

place ¢
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place? Many of them have béen warm friends of admini-
flration, and they could not have rendered a minifter fo
formidable, efpecially in times of violent party and dif-
affe@ion, by any other means whatever. Nay, fome of
them have had opportunities of making this declaration,
and yet have ftudioufly avoided it, for which no reafon
can be affigned, but their knowing the praétice to be il-
Jegal. A ftronger negative argument can hardly be pro-
duced.

Nothing, as 1 apprehend, can be forcibly taken from
‘any wman, or his houfe entered, without fome f{pecifie
~ charge vpon oath. The manfionof every man being his
caftle, no general fearch warrant is good. It muft either
be fworn that [ have certain ftolen goods, or fuch a par-
ticular thing that 1s cniminal 1o i:felf, in my cuftody, be-
fore any mgi&rate 1S authoriu."d to grant a warrant to any
man to enter my houfe and ferze it. Nay furcher, if a
pofitive'cath be made, and fuch a particular warrant -be
1flued, it can only be executed upon the paper or thing
fworn-to and fpecthied, and n the prefence of the owner,
or of fomebody intrufted by bim, with the cuftody of it.
“Without thefe limitations, there is no liberty or free en-
joyment of perfon or property, -but every ‘part of a man’s
moft valuable poflefions and privacies, is liable to the ra-
vage, inroad and infpection-of fufpicious minifters, who
may at any time barrafs, infult and expofe, and, perhaps,
vndo him. Nay, whenever they fufpect there is evidence
againft cthemfelves, they may, by this boundlefs authori-
ty, ferze and carry it away, in order to defeat pro-
fecutton.

In mifdemearor, felony or treafon, before convilion,
the perfonal property of the accufed, remains unaltered ;
no magiftrate has a right to examine the whole, nor to
touch or ferze any particular part, without fome fpecial
mformation on oath as to individual things. And upon what
Jegal foundation 2 contrary practice has been fet afoot, I
am totally at a lofs to guefs.

L. C. J. Hale lays down thefe rules, as to warrants
to fearch for ftolen goods, ¢ (1.) They are not to be grant-
«¢ ed withcut oath, made before a Juftice, of a felony
¢« committed, and that the party complaining has pro-
¢c bable caufe to fufpelt they ure in fuch a houfe or
¢¢ place, and do fhew his reafons for his fufpicion ; and

““ there-




(59) .

-

¢< thercfore a general warrant to fearch all fuf]
¢ places is not good ; nor are general warrants dormant,
¢¢ juftifiable, nor do they give any more power. to the
¢« officer or party, than what he had without them,
¢ (2.) It is fit to exprefs that fearch be made in the day-
¢ time. (3.) They fthould be direQed to conitables and

¢¢ not to private perfons,  tho’ the- perfon complaining

¢ fhould be prefent, becaufe he knows his goods. (4.) It
¢ ought to command that the goods found, together with

¢¢ the party in whofe cuftody they are found, be brought
¢ before fome Juftice of the peace.”

The firft warrant that ever was granted for feizing

Tiar thbrtsin

papers generally, was, by Lord Townthend, in the reign /%&£ £.%<

of George the Firft ; until that time, no fecretary of ftate
cver went farther than to dire& the feizure of fome papers
particularized.

In fuch a party-crime, as a public libel, who can en-
dure this aflumed authority of taking all papers indifcri-
minately ! When, in fuch a crime as forgery, or any
other felony ; or even in that dangerous crime, high trea-
{fon, by correfpondeace with traitors or the king’s ene-
mies, all men would cry out againft it, and moft de-
fervedly ! Nothing can be touched, without fome crimi-
nal charge in law {pecifically fworn againftit. And where
there i1s even a charge againft one particular paper, to
feize all, of every kind, isextravagant, unreafonable and
inquifitorial. It is infamous in theory, and downright
tyranny and defpotifm in pratice. We can have no po-
fitive liberty or privacy, but muft enjoy our correfpon-
dencies, friendfhips, papers and ftudies at difcretion, that
is, at the will and pleafure of the minifters for the time be-
in2, and of their inferior agents |

Had Charles the fecond thought his minilters intitled
to this prerogative, he would not have reforted to par-

liament for {weeping warrants, to fearch for and feize

all feditious and treafonable books and pamphlets. His
meflenger of the prefs would have ranged through the
fhops of boeokfellers and printers, and the ftudies of dif-
affeCted perfons, that is, of fticklers for liberty, upon the
mere warrant of a Secretary of State or privy counfellor,
without the aid of a licenfing flatute. |

And let me here afk a queftion. Ifa libel be no atual
breach of the peace, and furcties for the peace or the

be-
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behaviour be not demandable of the fuppofed libeller; . by
what colosr of law, or by what warrant or capias, can
amy @en, as the writer or publifher, 'have his doors
or locks broken open, for the apprehenfion either of
himfelf or his papers # €an fuch force be authorized by
virtue of any legal procefs whatever, in this fpécies of
mi(demeanor, before verdifl, nay before judgment ® ?
Nevesthelefs, I bave heard, that a candid lawyer has
lately engaged for the feizure of papers, declaring ¢ no go-
vernment can ftand without fuch a power.” But the fpeech
or the fcripture of a trimming man, is not, I hope,
to be counted for gofpel. And, I am clear, that many
glorious governments have flcod without it, and that no
adminflration or government ought to ftand, that wants
. However, it is eafy to foretel that fo flactering a {ub-
fcriber to any political tenets, cannot long himfelf with-.
fland any thing. He would be able, I thould think, if
occafion prefented, to throw himf=it at the feet of any
Majefty, with as much affeltion and ardency, as the moft

¢ In a priated zccount of the tronfidtion ¢f Mr. Wiltkes’s cafe, itis flated’
thus: “ Tke 26:56 of Azril, a general Warrant was iffued againft the Au-
thors, Printers and Publifhers of No. 45, and 49 Perfons were spprehended
by it before the 20th, and among them a reputable tradefman. This laft
was taken owt of bed from his wife and a child dangeroufls ill, his houfe
difordersd and his papers ranfacked, and his perion detained theee days after
his innocence known, TZe 2gr5, the Secretanies of State reczived complete
information that Mr. Wilkss was the author and publither; and the gene-
ral warrang fill remainiag in the meflengers hands, by virtue thereof, on
toe yotr, Mz, Wilkes's houfe was forciblv entered, his doorsand locks broken
oper:, a2l his pa~:z1s throwa into a {2.k 2nd committed to the hands of com-
mon mecflenzzrs, without arny fchedute or fecurity for the return of them.
Mr. Witkes himielf was carmed betore Lord H, where it 'was immediately
made Known, that an Hobics Corpas was applied for and expeiled every mo-
ment, but, to avoid the effedt of that writ, he was hurricd away to the
Tower, and there ail access was denied to him, as well zs the ufe of pen,
jak and paper.”” And 1 will 23d, from mv own knowledge, that thofe who
bad the f{earchicg of bis papers divulged the contents of fome private letters,
which might have been vory prejudicial to the wrter of them, and have hurt
b intercft and hisfnzndfhip with othor friecds.

it has has been aflerted that, in fearch of Monfienr D'Bon, found a
hbeiicr by a2 Jury, 1n order to take and bnag him into the King's Bench
0 receive julgment on the ve dict, the doors and locks of chambers, clofets
and fcroteree, were broke opon; altho' it was denied he was there, and it
afesrwards appeared he was nct there. This was faid to be done by virtue
of a Capias from the X. B. but without any information upon oath of his
b=ing 10 fuch houle, 2nd mereiv Lpoa a fiight fufpicion, that Le noight be
thers, grounded upcn his baving beea fcen about two monibs befoie poing
to tnc heute.

PI'O-
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proftrate or adulatory of Hague-minifters.’ An outward de-
cency and deliberation, in every ftep, will enable a man,
at laft, to ferve the more effeCtually, and even to impofe
a wrong fenfe upon the old revolution motto, of Prodeffe
quam confpici. And yet there is, after all, fuch a thing as
outwitting one’sfelf, and being. the dupe of one’s own
cunning, after having made this left-handed wifdom the
ftudy of one’s life from the tendereft infancy. -

he Attorney having flightly pafied over the feizure of
papers, after talking of it as a mere pi&ure for which he
happened to have no tafte, intirely omits the fubfequent
grievance of the clofe confinement ; and, my fon having
fomewhat touched that matter in his letter, I fha!l not
expatiate upon the fubjelt, {o much, at leaft, as the im-
portance of it would otherwife have inclined me to. Any
body, however, who looks at the warrant of commitment,
will fee the direltion to the conftable of the Tower, is
not merely to keep Mr. Wilkes fafe, but < to keep him
« fafe and clofe, until he fhall be delivered by due courfe
¢ of law.” Now, the cuftody here direCted, is unwar~
rantable by law, in the cafe of a mifdemeanor, nay, in
any cafe.

The common commitments ufed by Juftices of the
peace, even in cafes of robbery on the highway, and other
felonies, not entitled to clergy, are to receive into your
gaoly and him faﬁfy to keep, or that you [afely keep, or there
to remain (until delivered by law) 5 falvo cuflodiriy ad falve
cuftodiendum, falvo cuflodias, in ﬁzl'ua cuflodia ut detineatur,
or at moft falvo & fecure cuflodiri : infomuch, that out of
all the various forms of mittimus’s to be met with 1n

Burn’s “fuffice, or the Regifirum Brevium, there is not
one where the word ¢/sfe, or aréza, is inferted.

‘When a gaoler is to keep his prifoner fafe, he is only
to reftrain him f{o as to prevent his efcape, and no perfon
not dangerous, in that refpeft, is to be hindered from
having accefs to him, in the day-time. But, when the
order is to keep the prifoner fafe and clofz, the gaoler is
to fhut him up from ail the world. By a printed paper
too, handed about, I learn that the wardens of the Tower,
in this laft cafe, are never to leave their prifoner one mo-
ment alone. And, in a paper which Mr. Wilkes dif-
perfed, he aflerted that thefe orders were ftritly obferved
with refpe&t to him, infomuch, that altho” he was com-

I mitted
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mitted Saturday the 30th of April, yet it was Tuefday
May the 3d, after having been brought up by Habeas
Corpus to the Court of Common Pleas, and remanded,
before his friends had, for the firft timie, free accefs to him,
His Ccuncil and Attorney had made repeated applications
for admiflion on Saturday, Sunday, and Monday, as well as
his brother, a noble Earl, and feveral people of -diftinétion;
and on the Monday, he happened to fee himfelf a written
order upon Major Ransford’s table, dire&ting him even to
sake down the names of all perfons applying for admittance.
The common report about town was, that the Secretary
of flate went to his country-houfe on the Saturday morn-
ing, and did not return till Tuefday noon, and therefore
no order for the admiffion of any perfon could be had, and
that the Major would net break through his general orders
about clefe prifonerss at the defire of the folicitor of the trea-
fury : but, this could never be the reafon, as it was very

to have fent 2 meflenger 10 or 12 miles out of town,
to the fecretary’s villa, When the prifoner was a Member
of Parliament, and the pubiic begun to be alarmed.
- I am more inclined to believe another report, namely,
that the Major received, particular, pofitive, verbal orders
at firft, to let nobody have accefs to him, and that he de-
clared, bhad it not been for Thofe, he fthould not have fcrupled
to have let in any of Mr. Wilkes’s friends or relations, not-
witbftanding the word clsfe was inferted in the warrant.
In fhort, it was'a milconception of the lawful power.
The great civil ofhcers imagined there was no difference
at all mzde by the law between the treatment of a prifoner
committed for a mildemeanor, and of one for a capital
crime, or before or after convi&tion.

Now, my opinion is, that before convi&tion the law
does not warrant clofe confinement, fo as to debar a
friend from accefs, in any cafe whatever; and that the
fame is a breach of the great Habeas Corpus law, and of
all the ftatutes de Homine replegiands. ¥or, if a man,
when 2pprehended and carried before a magiftrate, is, by
that magiftrate committed forthwith to clofe cuftody, fo
that nobodv can get 2t bim, it will be impoffible for him
to write a letter, or to make an affidavit to get a Habeas
Corpus. Indeed, it feems to me to be an abfolute depri-
vation of the right that every fubjelt has to his liberty,
s¢ uplefs it fhall appear that the party fo committed, r

6¢ (dce
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« Jdetained upon a legal procefs, order, or warrant, out
«¢ of fome court that has a jurifdiftion of criminal mat-
¢ ters, or by fome warrant of fome fudge or Juftice of
«« Peace for fuch matter or offence for which by law the
¢ prifoner is ‘not bailable.”” T'his ftatute of Charles the
2d, takes notice of the ¢ great delays and other Shifis
« of gaolers and others, contrary to the known laws,
¢ whereby many of the King’s fubjeéts, may be long
¢ detained in prifon, in fuch cafes, where by law they
«¢ are bailable, to their great charges and vexation,” and
purports to be exprefly enalted, ¢¢ for the prevention
¢¢ thereof, and the more {peedy relief of all perfons im-
¢¢ prifoned for any cniminal or fuppofed criminal matters.”
Now, if I do not mifremember, the five members were
committed to clofe confinement, for feditious dif¢ourfes in
parliament, by Charles the 1ft, and it was the agitation of
this very queftion that firft thook his throne ; and yet, 1
do not know, that, 1n the cafe of M. Wilkes, it has eves
been taken notice of at all, either in parliament or in any
court of Juftice.

I lcok upon clofe cuftcdy in fuch an oftence as a libel,
the lcaft definable and the moft ambiguous of all mifde-
meanors, and by conftrultion only a breach cf the peace,
to be not only abfolutely illegal, but extreme cruelty in
itfelf, and, with refpeét to the conftitution, the moft law-
lefs tyranny that can be exerted by any minifter, and fuch
as ought to make every gentleman ftartle, when he thinks
of it only.

It is not the corporal injury that conftitutes, in the
eyes of mankind, the dreadfulnefs of the exampie. Itis
the force exerted and continued againit jaw.

When I fee a fecretary of ftate, obftinately fighting
with the laws of his country, ufing priviieze to the urmoft,
notwithftanding it was the ground of the royal complaint
to the Commons againft Mr. Wilkes, availing himfelf of
every pratticable efloign, and, at length, withftanding
all the procefs and penalties of a court or Juitice, to a-
void trying the right of a tranfaftion, which has never
yet been direftly given up; and perhaps waiting for an
outlawry of his profecutor, in order then to mock the
jultice of his country ftill more, by entering an appeat-
ance to the fuit againft him, at a time, when his profe-
cutor can no longer go on with it: I proteft, altho’ 1:m

12 old,
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old, fober, private individual, that I lofe my temper, look
for redrefs from fome other yuarter, and fecel myfelf in-
clined to join in an addrels to the Commons of England,
to take up the confideration, and go on with the profecu-
tion of that caufe, which every freeman is interefted in,
and which the ordinary courts ot juftice have been fo [ong
foiled in. I remember what 1s Mr. Locke’s definition of
liberty; what he makes the province of a court of judicas
ture; what the extent of the legiflative power ; and what,
according to him, creates a diflolution of all govern-
ment,

Who, under fuch circumftances, would blame a Jury,
fhould they at 1aft have fuch a fecretary brought before
them, for giving extraordinary, exemplary damages, i
terrorem! Efpecially, it they fhould have all imaginable
foundation for believing the judgment, 'upon fuch verdi&t,
will be delaved by every artifice of bills of exceptions,
fpecial verdi@ls, motions for new trial, writs of error, {J¢,
that can be pra&ifed, in order to prevent all effe&t from it,
and to overbear, in the long run, the poor profecutor by
dint of expence. |

If mankind is to be enrag'd, 1 really think this is the
readieft way to eftect it.

If a queftionable aét has been done by the great officers
of a ftate in any juft government, and when taken notice
of, they avoid a decifion of the eftablifhed courts of law, I
will fay they dif-ferve the Crown by {uch conduct, let who
will advife it. It is unbecoming men who pretend to an
honourable repute or a juftifiable behaviour, and incredible
where an adminiftration means only to ule legal powers or
defires to know what they are.

No jury will give great damages where a minifter pleads
Jaw for his excufe, and readily reforts to a court of law
for its opinion, in order to fhew the'truth of his plea,
But where be fhuffles and cuts, flies to privilege and chi-
care, and avoids a court ot law, or keeps it at bay, he will
not only have everv prefumption in disfavour of him, but
will raife the refeniment of every man ; and fhould the flow
foot of Juftice at laft overtake hum, nobody will think it
can treat him too feverciv, as an example to all future

minifters. ‘ _
How can any minifter think of eluding the laws, when

he confiders that kings, the fupreme magiflrates of this
COuntry,
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country, hold their crown by no other tenure, and are
{worn and bound to govern by law, at the peril of that very
" ctown itfelf ! Qur conftitution admits of no arbitrary will

or pleafure in any man. The law is the fole fovereign of
England, and That law is known and fettled, on the firm
bafis of immemorial ufage, innumerable precedents through
a fucceflion of ages, and upon the ftatutes of kings, lords,
and commons, And, it is this circumftance which makes
the fecurity, the independence, and the pre-eminent feli-
city of Enolifhmen. What a comfort is it to every man,
who either raifes or inherits a fortune, to hold That and
his liberty, by the fame and as good a title as his King holds
hic crown ? Who, therefore, can fink fo low as to fubmit to
enjoy, all that he has, by the mere grace and favour of a.
man like himfelf, inftead of holding it independent of every
thine upon earth, but the knawn and neceflary laws of
fociety.

- It would, in my poor opinion, be of infinite ufe to young
men of fortune, . beginning the great world, who ma
hereafter be minifters of ftate, to read attentively the firft
15 years of the reign of Charles I. and the laft 16 years
before the Revolution, in the original diaries, annals, me-
moirs, trals, and in the parliamentary 2nd cotemporary
hiftories, of thofe days. They wouid thereby perceive,
what mighty ill confequences flow from fmall beginnings,
and ‘particularly, from right not being to be had for the
fubject in courts of Juftice.

The Attorney wonders, what fhould occafion any
¢ alarm,” and fays, one would think, ¢ that fome inno-

¢ cent man had been opprefled by arbitrary violence,
¢¢ tyranny, and perfecution.” To which I fhall only fay,
- that the legality of the arreft itfelf by virtue of fuch a war-
rant, and not the innocence of the man arrefted, is the
matter in queftion.

The Attorney might as well talk of the qualities of the
writer’s mind, and endeavour to thew that he was a ludi-
crous, extravagant, proflicate, debauched and blafphemous
fellow, and wrote an infamous poem, whereby he excited
the indignation of a grave and pious nobleman, who, from
a motive of confcience complained of him to the houfe of
lords, for difporting himfelf in the works of Vice; and
that therefore, fuch a man ‘might be treated as adminiftra-
tion fhould pleafe, without any regard to law or the con-

{titution.
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fitusion, and that, inftead of protecting the franchifes of
their counirymen, the par.iament fhould only fettle the
morals of individuals, like the Courts Chriftian of Bifhops.

The Attorney concludes on this head with afking, whe-
ther all the printers and other ¢ parties aggrieved, deny
¢ that they have had ample {atisfaltion ! whereby he in-
direQly admits that they had been agzricved, but then in-
finuates, that as money is in his mind the meafure of all
things, and an adequate confideration cither for a broken
head or a broken conftitution, fo the-> has been no harm
done at ail, but what is now complcaiiy paid for. Let
me afk, were thefe damages offered or even paid volun.
tarily, fo foon as the unlawtuloeis of the a&t was difcovered ?
Or, were they extorted, by the verdi@ of a jury, after
évery means to delay and to defeat the a&ion, to ftagger
the Judge who tried the caufe (but who was too firm ta
be frightened, and too able to be impofed upon) and fi~
nally, to fufpend indefinitely the judgment upon this ver-
&i&, by 2 bill of exceptions, had been tried in vain ? Afies
afl this, were the exceptions tendered with fuch earneft-
nefs, and fo much appearance of fincerity, ever argued or
deemed capable of fupport in any court of law whatever ?
Or, were the perfons, who took them, after thefe fruitle(s
attempts to delude mankind, under the facred names of
law and conftitution, obliged, like convifed jugglers, to
§ivc up the game, and, as the laft thift, to buy off clan-

eftinely the verdilts fo publickly obtained, in hopes, by
a private barter of fatisfattion and releale from low and ig-
mrorant profecutors, to nick an attorney, who had laboured
a juft and a nartional fuit, out of his cofts ! s this, or is it
not the Truth ; and is, or 1s it not, a handfome come off, or
4 reputable way of giving up a great caufe, where thq
Crewn has though: proper by its Attorney General
to take up the defence ! Swme fuperbiam quefitam mes
riits.

But in God’s name, what have damages to do with
the great point the Attorney is arguing, whether the Com-
mons of England thould or fhould not come to a ftrong
refolution upon fuch 2n intringement of the conftitution.
Moft people are of opinion, when a power, dangerous at
any time to be,exercifed, is made ufe of in an ordinary peint
unneceflanly, the parliament fhould immediately brand fa
violent and irregular a ftep, and, if the circumitances re-

quired
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quired ig, ftigmatize the perfon who took it. ‘The lefs
the occafion was for this illegal ac, the ‘more alarming it
is, becaufe it looks as if great men chofe to aét by the
authority of the crown, inftead of afting by that of the
Jaw, and the more it had become of late the ufage to ex-
ercife this power, that is, the greater fanltion it might
feem to have derived from any uninterrupted pratice of
20 or 30 years, the more necei%ary it might feem to come
to fuch a refolution: efpecially, too, if this power had
been evidently abufed, by being exerted in the cafe of a
“mifdemeanor, and even in the moft dubious of all mifde-

meanors, and above all, if it were in a time of the pro-
foundeft tranquility, when all parties were ftriving who
fhould be foremoft in thewing their fincere attachment to
the perfon of their Sovereign. A power notoriouily and
confefled illegal, feems to need no great examination, but
if it did, people without doors are apt to think, that thofe
within {hould have given it that examination, and all the
¢¢ gravity and deliberation,” by going into a2 Committee,
that one of their refolutions might feem to require. It was
early in thé feffion, when this matter was agitated, fo that
there was no want of time, and 1t was a point that inte-
refted peoples attention more than any other.

If the Refolution werc confined to the cafe in queftion,
and fo drawn as to apply to it exalltly, it could neither appeac
¢ jnfufficient or futile.,”” “T'he condult of the prefent
parliament proves this; for, it has fhewn that it chufes to
go fo far as the cafe before it, and no farther. In the
matter of privilege recently agitated, the Commons con-
fined their Refolution, and the Eords followed them therein,
to the fingle cafe of feditious libels. And yet the rumour
. is, that many members of both Houfes thought it a proper

opportunity for coming to a general refolution, taking

away privilege from all breaches of peace, whether actual
or conftrutive, and from all mifdemeanors whatever.

‘T'bis, therefore, is a flat Anfwer to the Attorney, upon
the prefent head. However, I muft allow 1t 1s reported,
feveral great commoners contended warmly that the Re-
folution touching warrants fhould have been general, de-
claring General Warrants illegal in all cafes whatever. It
appears too, that the motion firft made to the hounfe was
for the warrant itlelf*, which might have been a ground

* See the printed Votcs,
for
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for one 1efolution of this kind, and for another of the like

kind, upon the feizure of papers; or, for a refolution up-
on the particular warrant only. This motion was reje&ed.

Then a motion was made for a refolution 9%5at & general

warrant for apprebending and [eizing the authors, printers,

and publifbers of a [editious libel, together with ther papers,

i35 not warranted by iaw. The houfe received it, but by

amendments narrowed it ftill more, in order to bring it to

the individual warrant that had iffued, and to add thereto

faéls relative to the prallice of fecretaries of ftate and courts
of law. At ]aft the refolution adopted by the houfe for its
queftion was this, That a general warrant for apprehend-
ing and feizing the authors, printers, and publifhers, of a
feditious and treafonable libel, together with their papers,

is not warranted by law; althe’ fuch warrant has been iffued
according to the ufage of office, and bas been frequently pro-
duced to, and fo far as appears to this Houfe, the validity
theresf bas mever beem debated in the court of King’s Bench,
but the parties thereupon bave been frequently bailed by the
Jaid court. And, it is faid, the King’s attorne! and ad-
vocate general were the perfons who moved and enforced
all thefe narrowing, qualifying, and apologizing amend-
ments.

However, as the prefeat parlianfent has, in thefe two in-
ftances, thewn its approbation of coming to refolutions only
upon the cafes that bave atually happened ; neither the
Attorney nor myfclf, are at liberty to gainfay it.  As they
have adopted it, I cannot fuffer myfelf to fay, that ¢ a re-
“¢ folution upon the journals, confined to the cafe of fedi-
¢ tious libels only, left the warrants, in all other cafes, ftill
¢ morecconfirmed and authorized by that tacitapprobation.”
I do nct think fo. And I will venture to afk him, whether
Be thinks that the parliament, by declaring no privilege
lies in the cafe of that fingle mifdemeanor, a libel, has
thereby tacitly approved and confirmed its privilege in all
other mifdemearfors. I fhould rather reafon, that when a
parliament condemns any thing 1n one cafe, it intimates a
difapprobation of every fimiiar cafe and of every the like
fpecies, altho’ not named exprefly in their refolution. In-
deed, were 1 capable of thinking that the (Gentlemen,
who oppofed the general refolution firft propofed about
warrants, and ftated, contended for and carried a refo-
lution adapted only to a parucular cale, which the Houfe

~ there-
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thereupon took for its queftion in the debaté, intended
thereby a tacit approbation of, and more to cmﬁm and aus
thorize the pralice of General Warrants in all cafes but
that, I confefs, I thould be more alarmed than ever. Butq
I dare fay, the Attorney here reafons from himfelf, and not
from any Authority of ftate.

But the Attorney, however, is afraid that the Lords
might differ from the Commons, either as a houfe of par<
liament, or as a court of judicature. ‘This is impoflible
in a perfeCtly clear cafe. Nay, I can rid him of fuch
fear, by what happened this very feflion. Let hjm only
laok back to the procccdmgs, and he will find that the
prefent parliament took notice of The North Briton
No. 45, in confequence of the King’s mcflage, and upon
the mere view of the paper itfelf, without inquiring into
the truth of any circumitances, that the author might rely
upon, or the public’s opinion of his intent thereby, deter-
mined it unanimoufly to be a libel ; and yet, this is not
- only what great Judges efteem a_mere point of law, but
what by fome 1s held to be a very difficult point of law. "T'his
was done too without any previous communication with the
Lords. The Ccmmonseven went farther, for they afterwards
called for evidence, in order to find out who was the au-
thor ; and 1t appearing to them, altho’ by witnelles not
upon oath, that aone of their own members was, they
* expelled him, after fitting, debating and deliberating on
their conduét ’till half an hour after three in the morning.
Now, this laft was a fat, which by the conftitution of
this country, 1s to be tried by a Jury. Nay, the Com-
mons came to both thefe refolutions, whilf? the ﬁme mat=
ter was in a courfe of trial before a Jury in the courts be~
low ; where it was poffible that it might be differently de-
termined. For, nobody can tell whata Jury willdoin ali-
bel ; and they generally determine both the law and the falt,
as it is called * * : but, {uppofe them to be fo docile as to

find

* Vide the printed Votes of Thurfday Jan. 19, 1764.

** This very thing happened in New York in America, where the form
of government is the fame as in En.lind ; the Governor, Council and Af-
fembly, anfwering to King, Lords and Commens, Now, in the cafe of one
Lenger, a Pnnter, the ¢ Council by their RC!PIHIIHH, declared the papers
‘“ publithel by him to be fuye, jcandafom, malicious and fedicivus libclse
‘“ As the Jl.ll'j upon his trial ware upon their caths, and thcu.., boumd to
*¢ deliver their own opinions, and not that of the Council, ey thought

N “ them-
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find only that fuch 2 man had publifhed the paper, and to
leave the confitruion thereof to the Court, and that: the
Judge who prefided was one of thofe intrepid magiftrates,
wha do not care at all for the refolution of a Houfe of
Commons upon a point of law: it is {urely, very pofii-
ble, that fuch a Judge might have made a different deter-
mination from what the Houfe had done. And then even
this Judgment mizht bave been carried < by appeal to the
¢ ].ords, who in their judicial capacity might think fit to
¢¢ declarc the legality of” the paper in queftion, *¢ to
¢« confirm the practice” of difcufhng without doors the
truth of the {peech from the throne, and to afiim the
judgment of the King’s Bench. Notwithftanding there-
fore, this matter was in a way of trial below, and not-
withftanding the Lords, both as a Houfe of Parliament
~ and a Court of Judicature, might have differed from the
Commons, yet they determined both the law and the
falt; without bewng afraid, as the Attorney is for them,
¢ either that the Courts of law muft be divided and con-
¢¢ founded in their opinions, or that the dignity of the
* Houfe of Commons muft fuffer in the negle&t and con-
‘¢ tempt of their refolution.” They judged, 1 prefume,
that in a clear matter {fuch difference of opinion could not
anfe, that the paper was clearly a libel, that it was a mat-
ter of national moment not to be procraftinated, and that
therefore, they not only might, but ought to pronounce
their op:nton upon it.  According to the Attorney’s doc-
trine, a2 Houfe of Commons fhould not venture to declare
that two and two mal® four, before a Court of law has
told them fo. But, in fhort, this has never beea their
practice. It is not fit they fhould interfere where the pub-
hic is not deeply interefted ; but where it is, they are
bound to do fo, in juftice to their reprefentatives, and
they always have done fo. Nay, they have gone further,
and where the necefhty was great, they have even come to
a refolution in point of law, contrary to the judgment of
a court of law, and to the opinion of ten out of twelve
Judges. Where they fufpected any undue influence, ei-

¢¢ themfeives obliged to acquit the prifoner, by returning a verdit, n:t
““ Guiity 3 wbich 15 the Verdi€t cvery Juryman is in confcience bound to
‘‘ return, 1f pe toinks that the prifoner is not guilty of the crime charged in
¢ the Inaictmert or Information.” Preface to Zerger’s trial, which con-
tains maay things very well worth reading.

ther
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ther in the exertion or the fupport of the Prorogative, by of-
ficers of the crown, or by Judges, they have always inter-
.pofed. Isit poflible to forget, or to controvert, either their
condult, or the propriety of it, in the great cafe of
fhip-money, which was firft brought into queftion by Mr.
Hampden, a private gentleman, who fo far from regard~-
ing the-trumpery, pettifogging confideration of damages,
declared that he would not pay it, were it but one farthing, .
if pretended to be demanded of right, and by colour of
- law, and yet proceeded, according to my Lord Claren-

don’s own account, with great temper and moderation in
that fuit. His Lordfhip adds, and all the world knows,
that never any caufe had been debated and argued more fo-
lemnly before the Judges ; who, after long deliberation a-
mong themfelves, and being attended with the rccorgs,
which had been cited on both fides, delivered each mzn his
opinion and judgment, publicly, in court; and fo largely,
that but two Judges argued in a day. Ten- of them fo-
lemnly pronounced their opinion for the right claimed by
the crown, and which it had regularly exercifed for four years
immediately preceding: but, as Lord Clarendon obferves,
the judgment proved of ‘morecredit and advantage to the
gentléman condemned, than to the King’s fervice. How-
ever, adds he, thefe ¢ errors in government were not to
““ be imputed to the court at that time, but to the fpirit
“ and over-aftivity of the lawyers of the privy-coun-
““cil, who fhould more carefully have preferved their
“ profefiion, and its profeflors, from being profaned by
¢¢ thofe fervices, which have rendered both fo obnoxious
f¢ to reproach.” In fhort, the Houle of Commons en-
tered into the public grievances, and notwithftanding the
right of levying fhip-money was a mere point of law, and
there had been the aforemetioned folemn adjudication by
the whole bench of Judges in it, they ordered that the re-
cords, inrolments, judgments and proceedings in the F:X"
chequer, and all other courts whatloever concerning fhip-
money, fthould be fent for, and warrants figned by the
Speaker, dire€ed to the officers of the {evera! courtts for
thefe matiers were iffued accordingly. In con'cquence
of this, a committe was appointed, and upnn the report
of that committee, the Commons refclved, ¢ That the
““ charge impofed upon the fubjesls, and the afivilments
*“ for that purpofe, commonly caiicd fhip-moncey, are a-

K 2 aoaintt
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¢c aoainft the laws of the reaim ; and that all the writs,
¢« commonly called fhip-writs, and the judgment in the
¢« Excheguer ia Mr. Hampden's cafe, in the matter and
¢ fubftance thereof, that he was any-wife chargeable
¢ thereby, arc againft the laws of the realm.” Ia the
matter of libel, they confidered the cale of Burton, Baft-
wick and Prynn, and refolved, the judgment and {entence
of the court of King’s-Bench, to b: illeFaI and uanjuft :
and, fo tyey dip in the cafe of Lilbura. In the fame fef-
fion of Parliament, the Commons enterad into a confidera-
tion of the ecclefiaftical power by law, and of ¢ the feveral
< conflitutions and canons, treated upon by the Arch-Bi-
¢ fhops of Canterbury and York, prefidents of the refpec-
« tive convocations for thofe provinces, with the reft of
¢¢ the Bifhops and Clergy, and agreed on, with the
«« King’s licence, in their feveral fynods ;” and re-
olved, <¢ That the faid canons and conftitutions do con-
¢ tain in them many matters contrary to the King’s pre-
¢« rogative, to the fundamental laws apd {tatutes of this
¢ realm, to the nght of parliaments, to the property and
< liberty of the fubjeQs, and are matters of dangerous
¢ confequence.” he fame parliament lLikewife took
notice even of the tranfaQtions in another kingdom, and
refolved that feveral proceedings by the Loord Lieutenant of
Ireland were unjuft and illegai; and that the Judges there
were fit to be queftioned as criminal, for their extrajudicial
proceedings and opintons. From multitudes of inftances,
where the Commons have come to a refolution with re-
foe& to matters of law, I have only feleQed thefe few, in
order to thew, that they have doue {u, when the Houfe
was filled with great, conflitutional lawyers, where the
fame point had been already and differently determined by
a court of law, and even by ail the Judges; in matters of
univerfal concern, and in particular cafes, and even with
refpedt to libellers, in points of both Common and Eccle-
fiaftica! law ; within and without the realm of England;
and that this they have done without any conference with
the Lords, and not as a foundation for any bill, and, yet
their refolution has been obeyed and conformed to ever
fince as law, by every court of judicature in the kingdom.
A refolution ot the prefent Houfe of Commons would be
equally refpe&ed, 1 doubt not, whatever big words any
man m2y throw out to the contrary, by every Judge ; and
I never
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¥ never knew 2 dealer in fuch fort of {peech that had a fin-
ple grain of true fpirit or bottom, when he came tp be
¢ried. This being the praltice of thefe guardians of the
people’s rights, upon former occafions, makes me tore
curious than ever to know, what it was that influenced the
prefent parliament, after inquiry and proof ' of General
Warrants being clearly contrary to law, to refrain from
condemning the ufage of them. The more efpecially, 18
it will appear hereafter by the Votes and Journals, that a
grofs complaint had been made of the abufe of thefe war<
rants, in the cale of one of their own Members, and that
the debate upon the queftion of their validity, had been
the lon to be met with fince parliaments have had a
being. We who are living know very well from the Mem-
bers of all parties, that nobody attempted to vindicate the
Jegality of thefe warraats; but, our pofterity will not
have the fame oral fatisfaltion, and muft naturally con-
clude, from their not being declared illegal, according to
the antient ufage of the Houfe in matters of like univerfal
concern, that fomething appeared which rendered the
point of law very problematical. Indeed, it muft from
reafon feem to every reader, that altho’ the Houfe inquir-
ed into the matter, on account of its infinite confequence,
yet, that it could not be warranted in paffing a ¢enfure
upon thofe who had ufed thefe warrants, nay, was on the
contrary obliged to bhold them juftified, and to difcharge
the complaint againft them, however much the Houfe
might with to damn fuch warrants, if not in all cafes, yet,
at leaft, in that of mifdemeanors and libels, and with that
view had apparently narrowed the firft propofed refolution
to one of a particular nature. 'The natural conclufion *
from the printed votes and journals muft be, that the Com-
mons could not find a ground for condemning General
W arrants in all cafes, or even in the fingle cafe of a libel, al-
tho’ accompanied with an order to feize papers; infomuch,
that I fhould think an able man would hereafter allege the
prefent proceedings, as a juftification not only of thefe
General Warrants, for the feizure of perfons, but alfo of
papers, even in the cafe of a mifdemeanor, fo that this
ufage will be apt to gain flrength from what has pafled,
as non regredi ¢f? progredi in fuch an enterprize as this.

# [ide the printed Votcs of Jan.2c, Feb. 1o, 13, 14 and 17, 1764,
The
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Thefingic obiter faying of a Judge at Niff priws, or even
the judgment of a Court of law; will not be fufficient to
reftrain. future minifters, hurt by what is poblifed againtt
them, from ufing this general, fweeping power, when
they find that a Houfe of ‘Commons will not inteifere in
the cafe, except to vindicate the perfons who ufe it. For
which reafons, I with, with all my heast, this affair had
never been agitated in parliament ; becaufe 1 am forry that
any time-{erving judge hereafter, thould have fo good a
pretext for ufing his difcretion in the determination of the
point, and for not being afraid of Parliaments caliing him
to an account for what he thoulddo. @
- It s, however, a point of very extenlive confequence
both to_the hiberty and property of every man, and the
Attorney therefore 1s a little too dogmartical, in conclud-
ing that the true queflion was only, ¢ whether the mini-
¢ firy fhould fuffer themfclves to be the dupes of a party.”
A very fausfaltory apology and vindication, truly! For,
as to his round aflertion, that this is ¢ power which the
& beft friends to liberty had never fcrupled to exercife ;”
it is gretis dicium, untrue in itfelf, and, if it were true,
nothing to the purpofe. .

Thus much, I have thought myfelf obliged to fay, not
only in fupport of my own freedom as 2 man, but likewife
in honour of the miniftry, who muft, 1 think, be highly
difpleafed with the over- weening prefumption of an Attor-
" ey, in advancing out of doors, what no minifter, nor
even the Atworney General himielf, would venture to aflert
within doors.

- As to what he has faid with regard to the infignificance
of the mere refolution of the houfe of Commons, I do
recolle&t that fomething of a like fort was flung out by
one learned gentleman, who, indeed, clofed the whole of
his ‘arcument on tnis point, by faying, that ¢ had he
¢ the henour of prefidinz in any court of law, he thould
“¢ regard {uch a refolution no more thun he would that of
¢ {o many drunken porters in Covent Garden.” It
would not, perhaps be ¢¢ a judicial determination of the
¢ law, which might be picaded 1n a court of judicature,
¢ and would only be a declaration of the fenfe of the
¢ law,” by all the commons of England. And without
cs.bty 1f the refolution of one houfe would be of no
weizht with this genteaman, the refolutions of both houfes

would
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would be of nore. Nothing but the c¢oncurrence of
King, Lords and Commons will do for him. And yer,
I dare fay, he would be confoundedly frightened with a

fingle vote of either houfe, fhould he live to experience
it. I will not fay, that the two houfes have ever gone fo

far as to make law, altho’y 1 believe, they have gone fo far

as to make a King; but thisy, I am fure of, that they
bave very often declared what the law was, in very great

points, and this is all that was contended for. In times
more remote, when houfes of Commons were not {o
fcrupulous, they have frequently come to refolutions de-
claratory of the law; as any one may fee, by reading an

account of their proceedings in the reign of Charles the
Fir{t, when headed by Sir Edward Coke, Selden, Glan-

ville, and the great lawyers of thofe days : and this right
they continued to claim and to exercife when Mr. Somers,
Serjeant Maynard, Sir William Jones, Sir Francis Win-
nington and other lawyers, undertook to condu& them
prior to the Revolution, which laft tranfadtion, altho’
wearing away very faft in remembrance, is a period of
hiftory not yet abfolutely forgotten. At that time, fome
of the men 1 have named were thought to underftand the
conftitution ; they had lived in ticklifh times, and ftudied
it clofely : neverthelefs, 1 do not, in this refpe@, mean to
compare them with the refpectable perfon I have juft now
alluded to, altho’ they had certainly attended the houfe
much more than he has done.

In thofe times it was the notion, that, upon any illegal

arreft, or other violation, by a great Minifter, of a mem-
ber of their houfe, 1t was neceﬁary to come to a refolution

forthwith, concerning sthe law upon that head, without
waiting for the {low, and poflibly ineffe@ual, proceed-
ings of a Court of Juftice, where a mere miftake, in
the manner cf pleading, might delay for a year, or
poflibly fruftrate entirely the fuit. The parliament
was anciently called, commune confilium regni, communis
reipublice [ponfio. And 1 cannot even yet regard a refo-
lution of the Commons, in the fame light with the Attor-
ney, as ¢ a mere amufement;” becaufe, if by virtue of
any refolution of theirs, whether the fame may be pleaded
in a regular plea or not, 2 man be committed to Newgate,
the Court of King’s Bench will never venture to queftion

the legality of the procceding. When the Honourable

Alcexander



Alexander Murray was {0 committed, a late preat 'paEiot,
Sir John Philips, put on his gown, and came iato the
couft oo purpofe *¢ o make a motion, as be phrafed it,
¢ in the caufe of liberty,” and prayed a Habeas Corpus
for the faid Mr. Marray ; which was accordingly granted
of cousfe. ‘The caufe of his imprifonment, returncd by
the gacler, was only an order of the Houfe of Commans,
without any crime alledged. The Judges faid they could
- pot quefhon the authority of that houfe or demand the
caufe of their commitment, or judge the fame; and
therefore refufed to difcharge the prifoner, maugre all the

Emot’s arguments to the contrary, and fo remanded him.
ay, I will mention to the Attorney one other cale,

which will be worth bis confidering, before he flights the
notice of a refalution of the Commons. In the year
1689, one Topham, the Serjeant of the houfe, com-
plained, that being ferved with feveral actions, for taking
perfons nto cuftody by erder of the houfe, his pleas of
their order in his juftification, had been over-ruled in the
King’s Bench. 'The Commons thereupon refolved, < That
“the faid different judgments, given in the King’s
¢ Bench againft the faid Topham, are illegal, and a vio-
< lation of the privileges of parliament, and pernicious
“ to the rights of parliament ; and that a bill be brought
“in to reverfe the faid judgments;” and they -ordered
that thofe of the Judges who were living, fhould attend ;
which they did. Sir Francis Pemberton, (who had been
the Chief Juftice) being defired to give his reafons for
over-ruling the Plea of the srder of that Houfe, replied,
¢ That he knew little of the cafe, it was fo long fince.
¢¢ But that in cafe the defendant flsould plead he did arreft
 the plaintiff by order of this Houfe, and fhould plead
¢¢ That to the jurifdition of the Kimg’s Bench, he
& thought, with {ubmifhon, he could fatisfy the Houfe,
¢ that fuch a plea ought to be over-ruled: and that he
¢ took the law to be fo clearly.” He then withdrew;
and Sir ‘Thomas Jones {a puifne Judge) being examined,
faid, ¢ That it was long fince, and, not knowing what
* he was to attend upon, could give no account thereof ;
“¢ but, that if any fuchb judgment was given, he hoped it
¢ was according to law, as the matter was pleaded ;”” and
then withdrew. Sir F. Pemberton was again called, and
his reafons being demanded for his general affertion before-

faid,
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faid, he defired time to anfwer, both to the whole tope-
ther, and the particular cafe. of Jay and Tepham. But
an immediate .snfwer teing infifted on, he faid, ¢ That
« -what he fpoke was gwoed hos to that cafe ; however,
“ ‘he gave what he had faid, ‘for his prefent thoughts and
« reafon.”. Being withdrawn, thc houfe refolved, after
a debate, T'hat the orders and procecdings of this Houfe,
« being pleaded to the jurifdiction of the court of King’s .
“ Bench, ought not to be over-ruled.” They then or-
dered thefe two Judges to attend again on another day ;
when they were feverally examined, touchipg their rea-
fors for over-ruling the plea of Serjeant Topham to the
action brought againft hinn by Jay, and ordered into cultody
of the Serjeant at arms. | | :

‘The .Attorney, however adds, .that even the Refolution
contended for would have been of no utility, becaufge it
might have been .eafily evaded: and then f{ates two or
three cunning devices as. ¢ evafions, which he conceives
‘““ would fruftrate the refolution, and confcquently render
“ ity m eftect, no fecurity at all.” A change of a word
only in the ¢¢ form, he fays, would fubjet us to the fame
“ enil.” To evince this, hefuppofes a Secretary of State
“ was to grant a particular warrant, deflcribing the per-
“ fon, for the feizing the papers; and a gemeral warrant
“ for apprehending the authors, printers and publithers:”
and, thereupon, fays, ¢ he fhould be glad to know whe-
*“ ther either of thefe warrants would fall under this refo-
“ lution 5 and then, taking advantage of the ground he
has got, rifes in his demands, and ventures to afk, ¢ Whe-
“ taer, if the words treafonable prallices were inferted
“ (and endeavouring to excite to treafon, he fhould fuf-
“ {fpect to be a treafonable praltice) a General Warrant
“ might not in that cafe pafs uncenlured, including both
“ perfons and papers!” Now, I will fairly tell him my
thoughts of the matter, and the probable confequences, had
fich a refolution as that contended for been come to.

[ t.ke it to be moft clcar, as the law now ftands, a
Generai Warrant is good 1n no cafe whatever, for the
appreacnfion of perfons or papers, or both; and that a
fi'artnc_ular, or any Warrant, for fcizing the papers, is
hikewife, as the law now ftands, good in no cafe whatever ;
aud confequently, that none of all his INZCNIous Contrir
vances before flated, for eluding the ilaw, would be, if

.L.l ale
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sttempted, vbrth chtﬁn%n ﬁnw Having laid this down,
s t

I fhall ‘proceed to fa my poor opinion; if the
. refoluticn had been-agreed to as.lt arofe out of a parti-

‘¢tlar ¢dfe eomPImned of, it wouald bhave looked to the
woild as if either houfe of parliament, whenever in any
particular inftance this great privilege of a fréeman, the
hberty of his perfen, were violated in the perfon of one
ofFtheir own members, and came to their knowledge, they
would take immediate. notice of it, on purpofe to exprels
their indigndtioft againft the outrage, in order to-deter. ail
men from dotgg the like for the future,. and to keep frefh,
in every bodies mnads, the law-upon that head.: Their. de-
clatation in this cafe, where no doubt of the: law Mel |
could be pretended, would have convineed all manki:
that, where ever the law was clear, they would not fuf er
it to be vickated by any perfon, cver fo ln h, or ever fo
great, without sheir immediate mquiry, ‘and the fixing of
an indelible brand for fo dangcrous an: offence. Poﬁenty
would have feen in the journals, by the very cafe befcre
the houle, that the refolution was adapted, :to it, neither
falling {rort of, nor tFpm g beyond it; and- fromh thence
too wouid all men judge how unadvifeable it:muft be for
:my man, to infringe the liberty of the fubje in any one
point. From this inftance they would naturally reafon to
others. Therefore, hardy as the Attorney is, 1 believe
that, after fuch a rcfoluuon, he would not venture, on
iny quirk grounded in the change of a word, to have at-
tempted aught againft the {pirit or words of thc refoluticn,
by the feizure of -any member, or indeed, of any man;
or, if he did, thdt the vengeance of ‘the Houfe, which he
had fo trified with, would have fwiftly purfued, oveértaken
and punifhed iim. The Commonsof England would nor,
in a great ccrndtitutional point, between Munifters of the
Crown and reprefentadvec of the pcople, endure that kind
of quibbiing which is tolerated betweer mere private part:es
1n difputes of terween meum & turm, in ordinary caifes,
1h courts below., *

The Attorney, indezd, {con *ﬂter, advances a very com-
fortzble picce cf rews, “thh, 1<, that, ¢ the queﬁlon of
“ thelegauty of the warrant in queftion has been decided
« in a court of judicature.” I hope he is right 1a his in-
formation, 2nd am very glad to hear m, but cannot help

faying, that ] never have nheard fo much before ; altho’ é
thin
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~hink fomebody did once tell ine, that in d trig/ ot nifi prius,
where this and another point were in queftion, the Chief-
Juftice of ‘the Common Pleas did deliver his own fenti~
ments about the warrant itfelf. But this. cannot poflibly
be what the Attorney allides to, as it wasonly the diszum.
of ene Judge at mifs prins, where this toa was not the only
point, -but mingled in fa& with others; and where no
jud:ment has been given upon the verdict, by reafon of the
bill of Exceptions : which therefore is nothing, cannot
hereafter be cited in argument as an adjudged cafs, and by
NO means comes up to an allual decifin of a court of judica-
ture ; as, I hat always implies, that the point of law was
folemnly argued upon a ftated queftion, before one of the
fupreme:courts of law, that is, a bench of Judges, and
by them.deliberately determined and adjudged.

- As to theallegation of its being ¢ in the power of any
¢ one of the parties a&ing under that warrant, to have
¢ brought it into iflue at his option ;” what is that to the
party injured and a&ed upon, if be had it not in his power
to have donefo?

But without entering into all the obliquities of chicane,
which may be prallifed todelay for two years together, if
not entirely to prevent, any determination; there are
many people who will never believe, that for fuch a reafon
alone, any Houfe of Commons, in an effential point of
liberty, touching one of their own members, would wait,
efpecially in a clear cafe where the law was not doubtful,
to fce what might or might not be done in any inferior
court, but would immediately come to a ftrong refolution
in behalf of the fubjet at large, that thould in their printed
votes pervade the whole kingdom ; and not leave any
country gentleman, or other unlearned man, in a future
cale of a like fort, to fend tor information to fome prac-
titioner of the law, before he could tell what to do in the
matter.

Where the birthright and immemorial franchife of the
{fubjet has been broken, why thould not the Commons,
when aflembled, come to a refolution ; a‘ter a complaint
made to them, the falt apparent, the law certain? Would
it net have been conftitutional ! Would it not have been
fatisfaCtory ? When it was dire@ly advanced, that it would
be an infult on the underftanding of mankind, to pretend

that the ufage of a political office could overturn or fuf-
. L 2 pend
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pend the law of the land; did any one man attempt o
gainfay or contradi® the poficion ! And if, a recent de-
termination at law by any Judge had been upon:the point ;
is it not an additional reafon for the hoafe not hefitating
about a damnatory refolution? Or, if as was before ur-
ged, perhaps a little inconfiftently, the point by fome
means or other, was ftill hanging undecided in the courts
below ; was it not fo much the more neceffary for the par-
liament to prevent any fufpenfe thereby in people’s minds,
about their clear birthright ¢ Nay, as every body knows
that the prefent Houle or Commons is independent, what-
ever others may have been ; will not the reception, the
difcuffion by the longeft debate in the jourmals of parlia-
ment, and the fubfequent fufpenie and indecifion of the
point, make men who had no doubt before, begin to
doubt 2 little now? What fhould make a free, conftitu-
tional and independeat part of the legiflature, when ap-
pealed to by one of its own members, (1 may fay fled to,
as an afvium from the viclence of thofe pretending the au-
thori:v of the crown,) refufe to come to a decifive .refo-
lution in favour of their own and every other Englithman’s
boafted inheritance ! May not this create a doubt n many
a fenfible man’s mind where there was none before ?- If
the times had been arbttsary, men might have thought
the crown perhaps had interpofed, and that the Commons
were therefore afraid o perfift in the affertion even of
their known rights. But there not being the leaft pround
- now for fuch a furmize, t wril make many men at a lofs
how to aceount for the paritament’s taking up the matter,
confiderinz it, and then comingto no refolution at all,
but adjourning it fine die. The point was fo great, that
never were the eves of mankind more fixed upon their re-
prefentativest lIndeed, 1 never faw more flir tn the Houte
1tfeif, every body prefling his friend to ftay and vote: the
Secretaries of the Treafury, and other men of confequence,
were remarkably achive ; and every thingz wore the face ot
a decifive day. Why, after all, no refolution- was come
to, I never could learn. I am fure what has becn urged
without doors, has not the leaft femblance ot reafon or
conflitution. Indced, in all my reading of pafl times, 1
have never met with any like it.  On fuch points, the
Commons ever ufed to procced to a flrong refolution.
What therefore influenced the minifters on that day, I

Cift-
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cannot :guefs, unlefs it be. what I.dare not. name. .. The
common report is, that they carried. their point, .in coming.
to no refolution,. but by fourteen s: that during the debate,
they were apprehenfive the majarity would be againft them;
that many of .their very beft friends voted, and fome even
{poke againft them ; that fome _fons left their fathers, and
others with difficulty went out of town ; that many mem-
bers, who had not attended the whole feflion before, came
down, fome from fick-beds, others from foreign parts ;
and yet, after ail, altho’ the Houfe fat two days. on the
matter, the firft day from three in. the afternoon through

the whole night, till near feven the next morning, and
the other day till half an hour after five in. the Horning

the deciding reafons againft coming to the refelution pro;
pofed, prevailed oniy by a majority of fourteen. The
crowd and agitation of people about the Houfe was inex-
preflible ; fubftantial old citizens, who could not fleep
from concern, ftopped members as they paffed in their
chairs, . to know the event ; in fhort, the face of mankind
could not thew more diftrefs, if the conftitution had been
attually giving up to a Stuart, in one of its moft eflential
and vital parts, by a Tory and, paffively obedient parlia«
ment. And why all this? I am curious toknow; [ muft
again from my heart declare, and I conjure, therefore,
thofe who do know, to give the public their reafons for
the fame. R

What ¢ neceflity of peculiar circumftances,” the At-
torney may think there fhould be ¢ abfolutely to require
¢¢ thetr interpofition,”” I know not: but I thould imagine
thefe few circumftances would be fully fufficient; namely,
that the a&t complained of was committed in time of pub-
lic tranquility, without a colour of law, by a King’s mi-
nifter, upon one of the reprefentatives of the people, in a
free country, on a charge of the moft difputable of all
crimes, which is at moft but a mifdemeanor ; when too,
however apparently libellouy the words might feem without
doors, perhaps (to borrow a common word with the At-
torney) no man would fay, they would have been deemed
libellous, had they been uttered by any member in his
place within doors, fince the memorable cafe of The
Five Members.

Moreover, to return to the refolution propofed, where
& practice has obtained in a high office, whicn is clearly

contrary
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contra tﬁ\iw,a:g it is &' matter chat ;Tcﬁrl raffells the
erfonal privilege of every fréeman, it feems to ‘me that'
the very thing which 2 Houfe of Commons would natu-’
rally do, is, to come to 2 refolutjon, damning that prac-
tice, and to go po farther ; for to bring in 2' bilt vpon
the occafio, would look ‘as ifa new law was neceffary,
becaufe g'll' o that the pralice had been efteemed legal,
or at leaft very dubious. . The bringing in a bill would
be countenancing, in fome meafare, what had been done,
and lobk like 2 new regulation fetting aYoot. Befides,
ih a® patliament newly made, is not fo venerable in
ccyes pf the world, or fo fecure againft future altera-
m,;sm O1d Common Law of the Land, which has
een from time immemorial the inheritance of every Eng-
fithman, and is, on account of its antiquity, held, as it

were, faéred in every man’s mind. ‘
- If a ‘mitrerof conftitutional concern and alarm be
flirred in the Houfe, and the Members do not feem ¢lear
about the Yaw, it ¢ natural and ufual for the Boofe to go
into, or appoint 2 Committee, for the purpofe of looking
into precedents, to fee how the Houfe has alted in fimilar
occafions,” and what the conftitution is; but, when the
matter s fo clear at the vety firft bluth, that nobody has
any doubt ‘about it, one caninot readily frame to one’s
mind any reafons agamft coming to a refolution at once
that may fatisfr the Public. To call for cafes of this
having been done is unneceflary, becaufe the nature of the .
thing fhews itis right. Some things are fo plain of them-
felves, that no cafe can make them plainer.  This power
of interpofition in the Commons, flows of neceflity from
the nature of the government; they could not be the
grand inqueft of the nation, the great council of the realm,
fponfors for the republic, or guardians of the rights of
the people, without poflefling it. T'o fuppofe that they
have the power of inquiring, and that it fhould be proper
for them fo to do, and yet not come to any refult, in
confequence of {uch their inquiry, feems to be paft un-
derftanding: and, where a dnatter is among the firft prin-
ciples of the conflitution, itis in vain to be looking for
tates to prove it; nay, fuch a proceeding would look as if
this right could not be put in ufe, unlefs fome inftance of
its hovmg been exerted were produced to warrant the ex-
ercife <f 1t. But, ind=ed, there is another reafon why
cX-
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- examples need not be cited, whick is that they are {o nu-
merous, that no man can read through the times of the
four Stuarts, witbout finding the journals of Parliameat
flll,()f them-: . I C e
s to the inftances quoted and ridiculed by the Attorney,
it feems to me that they directly apply to the main hinge
of, the difpute, that is, to the praltice.in Parliament of
interfering by. refolution in matters of law ; nay,. they go
ftili farther in point, for they. prove that the Houfe has
interfered by refolution in matters of law, where prece.
dents and pralice were cited, and admitted, in {upport of
the malefa&tor ; and that this had been done, not.only in
cafes of public concern, but even in a private cafe, where
the illegal warrant itfelf had been iflued -at the defire of a
~ father againft one of his own children, upon a mere family
motive. In.this laft cafe, the fimple fact was this, Lord
Danby fitted out a fmail veflel with arms, uaknown to.his
€ather the Marquis of Carmarthen, Lord Prefident of the
Council, who acquainted Lord Nottingham, the Secretary
of State, with it ; he -had not time to put this information
into writing, .nor was it gspon oath, but wrote it, upon
memory, for bis own fatisfaction. Lord Danhy is taken
up, and fays,  the vellel was his.own, and fitted with
- ¢¢ the arms it had before to make ufe of for his diverfion ;”
which the fecretary found fo ingenuous an aniwer, that he
releafed his Lordthip without bail, upoa his promife on his
word and honour to appear upon fummons. Some of the
Members,- however, faid,- ¢ ‘This proceeding fticks not
¢¢ only on the people, but their Reprefentatives may be
¢ in danger. If, by intreaty, a man may be taken up in
<¢ this manaer, every mother’s fon may be taken up. Na-
¢¢ tural affe@ions muft not be ufed to try tricks with the
¢t government. Lord Nottingham granted the warrant
¢ without oath. Howard fays, it will juftify Lord
« Notiingham, becaufe he had.his information from a
¢ Privs counfellor.” ¢ I would be fatished whether a
¢« Privy-counfellor muft not give information upon-oath,
¢t ag well as another? If this warrant was granted as a
¢ Privy-counfellor, or a Jufticc of Peace, 1 know no
¢ law for it ; for, if fix Privy-counfellors do it, and here
< js but one, it is worthy your conlideration. If as a
¢ Juflice .of Peace, he cannot take up 2 man without
« path. 1f onc Counfellor fhall whifper to another, and

% ‘¢ lm'
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imprifon a man, I know not who can be fafe.. If we
take up this now, at the rate eleftions go at, and the
determination in Sir Samuel Bernardifton’s cafe, they
may have a Parliament as they pleafe. I know not but
that it may be in the power of one great man to make
2 Parliament. 1 fhouid be loth to go without this be-
inz decided ; there would be no fafety for me when I
am at home. 1n two months this man may go round
the Houfe thus: I hope, as Englifhmen, we {hall not
foraet cur righis; and any man that will do this, is not
fit to be emgployed in he government. I would not
have it go off that [ : can warrant the thinz. Profe-

tion of a writ wiil hinder a member from his ﬂftend-

U

ance. He f{21d, ¢¢ the warrant 1s for trealonatle prac-

35, which is bzailable. T hear it moved to refer it to
the Committee of Pﬁvilfges to inquire into it; but [
think that not fit. ¥rom whom will you have informa-
tiens? Will you fend for Lords Nottinghani and Car-
marthen ¥ I would have a good corre{pondence with the
Lords: the Peers will not come to you, and there will
be a rupture., But if you will come up to the motion,
for your honour 2nd ezfe, vote the breach of Privilege,
and then addrefs the King to take order that the like
be not done for the future. Granting the warrant is a
thing that muft not be pafled by fo haftily. You will find
few -mefiengers that will deny fuch execurton of a war-
rant. Ihe Mefienger (fays the Speaker) undoubtedly
breaks your privilege, as well as the bailiff that arrefts
vour Member. The bailiff and he that fues out the
writ 2gainft a member (adds Mr. Hawles) are upon
record ; and if you only call upon the perfon who does
oﬁcmte, your priviiege will be quickly loft. Whoever
iiflues out the warrant, is more, or equaily, guilty than
he that executes 1t, (fays old Sir foon Maynard.) As
this cafe ﬁands, a member is imprifoned, and a warrant
ts made to take him for freafonatle pratiices ; if we take
notice of it, and let a member fit among us fo accufed,
we cannot well anfwer it. We are to vote it a breach
of privilegze, and then inquire what thofe treafonable
praflices are. At this rate we may all be imprifoned,
and whipped to our lives end. Vote it a breach of pri-
vilege, and fit not mite upon fo plajn 2 breach. (To
which dir Jchn Thompfon {ubjoins) He that touches

- ¢¢ the



(85) .
¢¢.the -Parliamenit, fouches the vital part of the nations
< The man is not fit to be Secretary that carries about
¢¢ him the legiflative authority to commit in this manner.
< TheMeflenger had been clappéd up; if he had not doné
<. if, - Put the queftion thus; ¢¢ That granting the war-
¢ r4nt without notice, &c. was a breach of privilege,
¢ &c.” ‘T'he Houfe then refolved, That the granting
« a warrant to arreft the Earl of Danby, a Member of

s¢ this- Houle, and the taking him into cuftody by virtue
- ¢ of that warrant, is a breach of Privilege of this Houfe,”
The four cafes are perfeltly appofite to the great queftion
of parliaments interpofing by refolution, where the known
law has been broken by the uand of power. And, I
fhould think too, -that if a cafe confifls of four points, and
a precedent ¢an be fournd for each point, That cafe would
be fully proved by thofe four precedents; according to my
notion of logic. At leaft, a2 man who denies the reafon-
ing on-:this head, has no right to accufe his antagonift of
¢ unfairnefs and quibbling,” as the Attorney does through-
outs and, from what [ {ee of his performance, fhould
therefore nmagine he could only do fo, in order to foreftall
the charge, and to prevent its being applied to himfelf.
And fo far from being angry, as heis, with two of thefe
cafes, for being applicable to a Chief Juflice of the King’s
Beneh, 1 like them the better for it, and wifh, that when-
ever a Chief is found to be clandeftinely meddling in mat-
ters.of {tate, in perverfion of the law, he may be dragged
into broad day-light, and his name and memory be branded
for ever, to the lateft pofterity. I cannot, indeed, fizure
to myfelf a meaner or more pernicious perfon than a Chief
Juftice, with a great income for life, given him by the
public, in order to render him .independent, privately
liftening to every inclination of every miniftryy, and warp-
ing and wire-drawing the plain letter of the law, in order
' to accommodate it to their inclinations, inftead of purfuing
the courfe of eftablifhed precedents, inviolably, intrepidly,
and openly, without regard to party or perfon. The
chapter of expediency “is the very worft fource of adju~
dication, infomuch as it tends to the fetting afloat, by de-

grees, the whole law of the realm.
. ¢¢ In our law, the Judges are bound, by a facred oath,
-¢¢. to-détermine according to the known laws and antient
“ cuftoms of the realm, fet down in judicial decifions and
1 M ¢ relo-
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refolutions of learned, wife, and upright Judges, wpon
* variety of particular falts and cafes, which when they

have been thus 1n ufe and pradtifed time out of mind,
are a part of the common law of the kingdom. And
it is 2 moit dangerous thing to {iake or alter any of the
rules or fundamental points of the Common Law,
which, in truth, are the main piliars 2nd fupporters of
the fabrick of the Commonwealth. To have no rule
“ to decide controverf:es but the rule of equity, Is to
begin the world again, and to make choice of that rule,
which out of mere neceflity was made ufe of in the in-
“¢ fancy of the ftate and indigency of laws. Andto fet up
this rule, after laws are eftablifhéd to reheve hard cafes
and ieave the matter at large, 1s #t not rather unravel-
ling, by unperceived degrees, the fine and clofe texture
of the law, which has been fo many hundred years
making ! The laws of this kingdom are not, now-a-
davs, to be fpun out of mens brzins, pro re nata’. -
«« To allow of any man’s difcretion (fays Lord Coke)
¢ that {its in the {eat of juflice, would bring forth a mon-
«¢ ftrous confufion.” It is, indeed, wonderful that any
man fhould have {o {ervile a difpofitron ; for, let his abili-
ties be what they will, he will always be regarded as a con-
temptible perfonage. This fort of profligate magiftrate
may be fure of baing ufed by every miniftry, but of beins
efteemed by none, feeing no fet of men can depend upon
him any longer thap they remain in office and power ; his
enly principle of action being an 1mplicit obedience to the
old tutelzr Saint at St. James’s. He muit be, in truth,

A tim’rous foe, and a {ufpicious friend,
Dreading €’en fools.

And ¢ Cowardice in 2 Judge is but another name for
«« Corruption.” -

Since thefe two examples of the Commons declaring the
law, even in oppohiion to the praice and decifions of
Chief Juitices, bave been mentioned, I cannot forbear
noticing two or three circumftances in their cafes, which
tally moft furprilingly with fame of the doftrine 1 have
advanced, and with the caufe that gave occafion to It
The committee reported feveral cafes of reftraints put
upon Juries by L. C, J. Keeling; among other thir;lgs,

that,
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that, * In an indictment for murder, which the Jury
¢ found manflaughter, becaufe they found no malice pre-
«¢ pence, he told them, they muft be ruled by him in mat-
« ter of. law, and forced them to find the bill, Murder;
¢¢ and -that the man was executed accordingly, without
<¢ reprieve, notwithftanding the addrefs of the Gentlemen
<¢ of the Bench to him. That he forbid a Habeas Corpus,
¢¢ and a Pluries to be iflued out; {o that the party was
¢ obliged to petition the King.” 'I'ke Houfe thercupon
refolved (1.) ¢ That the proceedings of the faid L. C. J.
¢ are immovations in the trial of men for their lives and
< [iberties. And that he has ufed an arbitrary and /legal
<« power, which is of dangereus cenfequence to the lives
< and liberties of the people of England, and tends to
¢ the introducing of an arbitrary government. (2.) 1hat
¢ in the place of judicature, the L. C. ]. has undervaiued,
« yilified, and contemned Aagna Lharta, the great pre-
« ferver of our lives, freedom, and properiy.” As to
L. C. J. Scroggs, there was a great complaint againit
him, for his treatment and diicharge of a Adiddlefex
Grand Jury, before they had prefented all their bills, for
arbitrary proceedings in cales of libel, and other matters,
and for ifluing of illegal General Warrants for perfons and
papers. The Law-members in the Houfe urged, That
¢ if a Grand Jury be difcharged whillt indiCtments are
¢ depending, there could be no proceedings of juftice,
“ The Jury was likewife blamed by the Chief jultice,
« and told, zhat they meddled with matters which concerned
<« them not. In former times, Judges had one rule of
« juftice to go by, and another of policy, and if Judges
« once undertake that, there is an end of all law. Shall
“ we have law when they pleafe to let us, and when
« they do not pleafe fhall we have none? It is afluming a
“ legiflative power, by which a Judge makes his will a
“law, Do as you have done already in this Parliament,
“ make a wvote upon them. If you do not deeply refent
< this, all your laws will fignify nothing to polterity ;
« for all is at ftake, if men take upon them to proceed fo
¢ arbitrarily, and are fo fervile as to violate laws for {elf-
«ends. I will not define the offence, but, 1 think,
“ thefe proceedings do fubvert the fundamental laws, and
“fo I would go to the utmoft fcverity of judgment.
“ The firft violatien of Adagna Charta, was from the

- M 2 ¢ two
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¢: two Chief Juftices Frefiiaw and Belinap and: thete
62 Judges lhavejmwtahm nthan!tofubm ‘the
« rights and privaileges of the odi: My epenion s to
¢ make the fuy?nu ﬁn‘ e geniral. . In Sovtland:

‘¢ they have what lxws theu' governors pleafe o impale:
¢ upon them ; let us take care that our condition be not:

¢ brought to thar, I would gladly know what way ithere-
“ is to bring a great criminal to punifhinent but i Padia-:
¢ ment (and we have little hopés there, by what' { have
*s fcen) if ever you 2dmit judges to let Juries, ar not,:

¢ inquire into offences as they pleafe. 1 think 1 «an re-
“% member a precedent, when the judges to6k upon them®

¢ to violate the lan,uand o did violate the King’s eath-
“ and their own, 2an

were hanged for their pmas 3 and:
¢¢ I thall make ao great fcraple to do it 4gain. ~ Printing I

<¢ take now to be frec. A fubje& hath, by law,-liberty
‘ to write, fpeak, or print; he may be indided, if he’
 tranfprefs, and it is at. his peril, if he offends.. Shali
< not 2 man {peak unlcfs he be licenfed. - The Court of
¢ King's Bancls was at Scroggs’s dicection: -But, if
“J es can be found to make new laws by their inter-
‘ pretation of the old ones; and if Treafurers ean be
< found, &c.” *¢ A Committee was appointed to exa-
£ mine the proceedings of the Judges in Weftminfter-
¢ hall, and to report the fame, with their opiaions there-
¢ in, to the Houfe.” Upon the report of the Com-
mitree, ¢ the Houfe refolved, nemine contradicente, - That
¢ the difcharoing of the Grand Jury by. the Court of
¢ King’s Btnd!, ‘before the laft day of the Tierm, and before
«¢ they had finifhed their prefeniments, was arbitrary and
||lcz:'.}, deftrullive of public juttice, a manifeft violation
¢ of the oaths of the Judges of that. Conrt; and a means
¢ 1o fubyert the fundamemal laws of this kmcrdom That
“¢ it is the opinion of this Houfe, that.the Rule made by
« the Conrt of King’s Bench, againft printing of a book,
& called The Wuily Pacquet of Advice from Rime, is
“ illegal and arbutrarv, thereby ufurping to themielves
¢ \cgsﬁltwe power F hat the court of King’s Bench,
“in the lmpoﬁtmn of fines on offenders, of late years,
¢ have alted arbitranily, iliegal, and partially : T'hat the
© refafine fufficient bail in thele cafes, wherein the
“ pcr!ons committed were bailable by law, was illegal,

b and a high breach of the liberties of the.fubjelt s and
- ¢¢ That
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s That the warrants ® iffued By the King’s:Bench.'are
&< arbitrary and ilicgal. - And' it* was erdered; hat: the
« faid report, and: the feveral refpldptions of thi-flonfe
s¢ thereapaon, : be printed:; and thas:Mr. Spealier 1ake care
<< in the printing thereof apz+t from'this day’s other wotés.””
Thus did the Conminons behave m the cale of twoiKlhiek
Juftices of the King's Bench, and their condult is fodecifive
ypon the point we now are, that'no words canudd'to the
force of it. . Buat there was another thing, whick was.done
in the fame fefion, that 1 cannot help relatingl: ' Fhe
Under Secretary of State, by diretion of Sir Lionel Jen.
Kins, Secretafy of State, wha had received-‘a vezbal onder
from the Clerk of the Council for the ;purpofe,: writes »
jetter to a gendeman at Dover;. defiring bim to wiit u
the Mayor, ayd dire&® him to feize a man, if he fhould
land these, together with his companions, and detain
them until further direCions ; .and in this letter there is in
clofed a particular defcription of the Man, and his.name
faid to be Norris or Morris. The information upon which
this letter or order proceeded, was -notupon oath. How
sver, when Norris landed, he is tzken and carried before
the Mayor, who thought it reafonable to commit him to
the common prifon, and to feize his papers. When that
was done and known, there were two orxders of Council

% ¢ Anc, fl. Whensas there are divers ill-difpofed perfons, wiho do-daily
print and publith many feditious and treafonable books and pamphlets, endeas
vouring thereby to difpofe the minds of his. Majefty’s fubjeéts ta fedition and
yebellion: And alfo infamous libels, refleCting -upon -paticular perfons, to
the great {candal of his Majefty’s government, For fuppedfiing whereof, hia
Majefly bas lately iffued his royal proclamation: And far the more {peedy fup-
prefling the faid feditions books, libels and pamphlets, and to the end that the
Authors and Publifhers theresf nmay be brought to their punithment’s

¢ Thele are to will and require you, and in his Maiefty's name, to
and command you, and every of you, upon fight héreof, to be aiding and ef«
fiting to Robert Stephens, Meffenger of the Prefs, in the f{eizing o all fuch
books and pamphlets as afarefaid, as he fhall be informed of, in any Book-
{cllers or Printers fhops or warehoufes, or elfewhere whatfaever; to the end
they may be dia)ofe.d as o Law thall appertain. Alfo, if you.fhal beinformed
of the Authors, Printers, or Publifhers of fuch books or pamphlets, as are
above mentioned, you are to apprehend them, and have them before one of

?)i: Majefty's Juftices of the Peace, to be proceeded againft according to law,
ted this 2gth of November, 167q.

*

- To Robert Stephens, Meflenger of the Prefs; and to all Mayprs, Sh&ﬁ,
| Bailiffs, Conftables, and all other Officers and Minifters whomx thefe

many concern, .
W. Scroggs.

to
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to the Mayor to ftop and deliver him to a Mefienger, wha
is fent down on purpofe-to bring him before the Coancil,
in cuftody; and the papers are ordered to be lodged in the
council cheft. Norris, after being examined, was dif-
miffed, and it was declared there was no farther caufe of
detaining him ; and the verbal order firft menticned was
never entered in the minute-book of the council. Upon
this cafe, a complaint is made to the Houfe of Commons,
who immediately appcint a-Committee to inquire into and
report the matter to the Houfe, which is done accordingly,
‘The Members enter warmly 1nto the grievance, and fome
of them fay, ¢ I would know how the Privy-Council
« came to have a defcription of this man. It may be,
«« the French Ambaflador has had fome influence in
« Councils. I do not know what {topping.a man on the
« way or roadis, to be:mmediatcly {ent up to the Coun-
« ¢cil by a Mayor or Officer, upon verbal order. [ know
« nathing of a verbal order of Councii! /n cafes of necef-
<« [ty t3 commit tllegal adons—thele are ftrange aifcrtions
« for what have been done, or what may be done. The
«¢ Thing is all of a piece, for fome great perfons are con-
¢¢ cerned in it. Let Gentlemen make it their own cafe.
¢ | fee not who is to biame, but he that figns the war-
<< rant; nothing appears to you elfe, therefore put a
< brand upon it. A pzrcel of men there is, who abufe
« the King, and thll you muft be tender of them, and.
<¢ thefe men muft flill be about the King.”” Thereupon,
Sir Lionel Jenkins very honourably took on himfelf the
letter written by his Under Secretary, and faid, in excufe
of himfelf, that he was but minifterial in the affair, owned
ke had the information from a man who had it from ano-
ther, and that he related it to the Council as he thought it
his duty 3 that he had thereupon a verbal order to {eize the
perfon informed of, a2nd, I confequence of that, -gave di-
rection to his Under Secretary to write the letter before-
mentioned, and if 2ny thing had been done unjuftihable,
that be bimfelf moft anfwer it 3 that he thought it was
treafon for 2 Romifh Prieft to be upen Englith ground,
and felony in Nosris toreceive him; znd that, in his poft,
he could do no other thzn obey his fuperiors ; and thathe
humbly took leave to aver, that a verbal order in a Com-

aittee of Courncil, 1s what 1s not entered into the minutes
of
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of the council. The Houfe defired Sir Lione! to withe
draw, which he accordingly did," and then they refolved,
«¢ That the late imnprifonment of Peter Norris, at Dovcr,
¢¢ was illcgal ; and that the proceeding of Sir Lionel Jen-
¢ kins, hnicht, one of the principal Secretaries of State;
*¢ by defcribing the perfon of the faid Norris, and direé&t-
¢ ing {uch his. imprifonment, 'was illegal and arbitrary ;"
and they made an order for printing the cafe of Peter Nor—-
ris at large, which was likewile done. Now, here the
Commons, without any communication with the Lords,
refolved a point of law, altho”Norris might have ‘brought
an a&ion of falfe imprifonment, had the opinion of a
court of law, ‘and recovered damages for a fatisfaction of
his injury ; and he was no member of ‘their houfe. "This
refolution too, was not made as a foundation for any future
bill, nor for articles of tmpeachment but merely to damn
an 1llegal and grievous warrant. |

Such hath been the conduct and - rnterpofition of thie
Commons under the houfe of Stuart, both father -and
fon, with refpect to the law of this kingdom, when in-
vaded by great officers of f{tate j and yet thefe were
Princes who claimed a right of governing the kingdom,
paramount the laws, jure divino; whereas it is the honour
of his prefent Majefty’s family to derive their fole title
from the choice of the people, from an Englith a&t of
parhament. There is not, therefore, the leaft divmlty
that can now be poffibly imparted from the throne to any
of the prefent miniftry ; they are mere men and creatures
of civil polity,-and their attions may be judged by the
common law of the land,-without etrther bldﬁ_whem}, ot
‘any extraorninary or occafional ftatute for the purpofe.

This bemg {o,- 1 am amazed that the Attorney fhould
think a bill neceflary ; becaufe, if there be no law now

exifting, that authorizes General Warrants in any cafe
whatever, it really feems to be ridiculous to bring in a bill
¢¢ to regulate what does not exift ;” an argument, 1 find,
which he affeéls not to comprehend, merely becaufe he is
unable to anfwer it. ¢ The Ewvil” is the praftice or
ufage which has grown of late, within the time of our
fathers, in a clandeftine office, contrary to the funda-
mental law of the land ; 'and when this pratice has been
detected, the parliament need only damn it, and leave the

law
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law.as it was, without <¢the alteration even of an fofz in
& master or form.” The Attarney, by an 2& of par-
liament, would, I perceive, fain make law of this modern
ufage, uncftr a pretence ofbettcrmg thereby the old coms
mon law; buty, 1 fancy, he will find moft people of
opinien agzinft him, and as much afraid of his coarfe hand
as . of ks, {uperiors Ieﬁnemems, aﬂd, therefore, beg to

have the law remain as it is. No'a& could poflibly anﬁﬂer
the end of a refolution, umlefs it were, - perhaps, a. fhort
declaratory ftatute of three lines, reciting that, < Whereas
<< a nmr? pra&ice, had of late years gairred footing in
«<-Teveral minifferial offices, whereby General Warrants
¢ for the app.tehenﬁon of perfcms under a general defcrip~
<¢ tyon, without naming any in certain, had been iffired
¢ from fuch officesy contrar to Magna Charta fo repeat-
<< edly confirmed, and taihe 1mmemorml and -eftablithed
<< rights of every Freeman, and to the known laws of the
$¢-realm ; Therefore, by the direQioa and confent of
< K Lards, and Commons, be it declared, That

c fuch ra&me is in all cafes illegal, repupnant to the
c fmdamental principles of the conftitution, dangerous

< to the liberties of the fubjet, and abfolutely unwar

< rantable.”
- OWd Sir Edward Coke faid, with fome humour, in
Charles the Firfl’s reiga, at-the head of the Commons ix
their conference with the Lords——<¢ For a Freeman to
¢ be tenant at will of his liberty ! I will never agree to
€ it it is a tenure nat to be found in all Littleton.” << It
<¢ is (as he fays in-one of his treatifes) a great deal better
< for the fzte, that a particular offender Thould go unpu-
«¢ nithed, on the ore hand, or that a private perfon, or
pubuc tmmﬁer, fhould be damnified on the other by‘
<< rigour of the law, tham that a general rule of law
¢¢ fhould be broken, tg the general trouble and prejudice
< of mary.” Therefore, 1 beg leave to enter my pro-
teft.againft any bill, to regulate what I hope will never
exift. The ancient Britons in a body, told Auguftine
himfelf, fz non psffe abfg; fusrum confenfu & dicentia prifcis
wbdicare moribus. And, as to his prefent Majelty, one
may fay, in the words of the famous Serjeant Glanville,
(fince 1 am in the humeur of quoting) ¢ There is no fear

< of trafting him with 2ay thing but ill counfel againit

e the- |
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¢ the fubject;” for, when once he is truly informed
what his people’s prife: mores or Common law is, he will
never countenance any officer in abdicating them abfg;
confenfu et licentia fuorum.

[ can affure the Attorney, that -1 have, according to
his directions, ¢ ferioufly attended to his arcuments.”
However, 1 very much doubt, whether the Miniftry will
pardon him for obtruding bis private reafons as thofe which
weighed with them, to put off the determination of the
queftion. Indecd, if any of the arguments he has adduced
on this head, were really of weight with them, I fhould
think it muft be that which he grounds on the imprac-
ticability of pleading, with effet, fuch a refolution in any
of the courts of judicature; for I fincerely efteem this to
be by far the moft {atisfactory of all. 1 know, my Lord
Coke does fay very emphatically, that the feience of beaw
pleader 15 the wery beart-firing of the law. It would
therefore, I confefs, be a lamentible thing to have the
Crown-pleaders ¢¢ divided and- confounded” in this their
“nice and artificial dep2rtment of the law. Confidering
the prefent knotiy difficulties attending thefe gentlemen,
to throw any additional rub or ftumbling block in their
way, would be unpardonablé in any good humoured admi-
niftration. I do not, however, pretend to form a deter-
minate judgment of the miniftry’s reafons for avoiding 2
refolution, as I have not vanity enough to {uppofe I can
fathom them. Perbaps, they might be fomewhat prefled
In time, having other weighty affairs in hand, that the
vulgar know nothing of, and therefore would not come
to any decifion of the point, feeing they could not give it
the parade of a folemn difcuffion upon the report of a
committee; or, they might oppofe the refolution, be-
caufe 1t was moved by the oppofition, refolving withall to
refume it themfelves the very next feflion ; which laft,
indeed, I am very apt to think zay be the cafe; or, pers
adventure, there might be other lefs oftenfible and more
predominant reafons for their having fo notorioufly ex-
erted the utmoft of their ftrength, merely to avoid the
coming to any refolution at all. They faid notbing in-
confltent with any conduét; and, as many of their beft
friends voted againft them, it cannot be fuppofed they

would run fo much rifk, without fome very extraordinary
‘ N rerfons
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reafons for fo doing. It would not, however, be difs
_agreeable to the public, to know from the pen of a mini.
fter, efpecially, from one of them that declines no labour,
and has been a praltifing lawyer himfelf, what really were
the arguments that fwayed him to be for an abfolute ad-
journment of this queftion, when fo many people were
of -opinion it would have been more for his intereft to
have taken the popular fide, and agreed to the refolution,
if not as firt moved, at leaft, as finally mended, nar-
rowed and particularized by his learned co-adjutors. Such
information would be much more acceptable, than the little
fcraps of politics and intelligence, -which one now and
then finds in the Daily Gazetteer, and which the common
reader, upon the very firft view, attributes to Jemmy
Twitcher, (or his fecond, Dr. Shebbeare,) who, I pre-
fume, is not of the Houfe of Commons, and is, perhaps,
fome man that is too much unacquainted with law, and
of too little gravity to be equal to fuch a performance,
and therefore, contents himfelf with doing bufinefs in
another way, and only now and then writes off a {quib,
upon bis knee, for one of the daily papers, as any matter
happens to ftrike bim, at home, in the coffee-houfe, or
at the tavern; in company with his wife and family, his
miftrefs and girls of the town, with minifters of {tate,
gentlemen of fun, bawdry and blafphemy, or fingers of
catches. Altho’, I know it is the opinion of fome people,

that any thinz will do for the public (poor John Trot.)
The Attorney feems to think, he has fo fufficiently
defended the Majority, that he may {wagger a little, and
therefore afks, Is this all that you have to complain of!!
1 really thought you could have made out a more moving
tale ! What is capable of moving him, I know not; but
I can affure him, that people in general, think the plain
ftory fo bad, it is not well capable of being exceeded:
and, all he has convinced me of, is, that there is nothing
fo bad, but fome man or other, for the prefent penny,
may be found hardy enough to undertake either the execu-
tion or the defence of. When 1 hear a man call an a&tual
arreft of a member of parliament, on the mere charge of
a libel ex offcio, and the feizure of his papers, ¢ a phan-
«¢ tom of imagination ;” and remember to have heard the
fame man declare at his outfet upon this queftion to 2
* very
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very great affembly, ¢ that he had long been a member of
¢ jt, but had rarely attended, becaufe he did not think
¢¢ it worth his while before, having more valuable bufinefs
¢ elfewhere ;” and recolleét fcarcely ever to have feen
him in that aflembly, or at leaft to take any part in it, ex-
cept when the confirmation of ¢ another pillar of the .
¢¢ conftitution, the Habeas Corpus law,” was in agitation,
by virtue of a &i/l too (the mode that he now feems fond
of and that he then gave an earneft, of his patriotifm by
being the champion of the oppofition to it, infomuch,
that he rouzed the indignation of the Great Man of the
age (then a minifter) who could not forbear ftarting up and
reading to him, upon the fpot, the refolutions of the ever-
memorable parliament of Charles the Firft, on behalf of
the rights and liberties of Englithmen, being therein fup-
potteg with great eloquence and ftrength of argument by
the then Attorney General ; another great lawyer, and a
particular friend of this laft gentleman’s, having indeed
been the occafion of the bill : when all this, I fay, prefents
itfelf to my mind, I want nothing more for forming a
decifive opinion of the Attorney as a public man. %y
calling him the Champion, I do not mean to forget, that
a certain candid lawyer united his beft endeavours to
{trangle this Habeas Corpus bill ; but then, he did it in {o
delicate and qualified a manner, that furely he cannot ex-
pe&t to have /b5 pafs for a firft-rate part upon the occafion,
no more than on another, when he gave up (from com-
plaifance, 1 prefume) an opinion that he had drawn and
figned relative to a profecution, and fubmitted to concur
in that of an over-bearing collegue, who, tho’ a fubordi-
nate co-adjutor in rank, by the boldnefs of his temper,
ok the lead in the matter.

I cannot help here remarking, that ticklith times, or
political ftruggles, always bring to light the real abilities of
men, and let one fee whether a man owes his reputation
and rank to family, learning, and an attention to pleafe,
or to real great parts, a found judgmen:, and true noble
fpirit.  People of the latter clafs, become for ever more
confiderable by oppofition; whereas the former, by degrees,
fink to common men in it, and thould therefore never
quit for one momens a court, or, if by conneltion and

chance they are obliged fo to do, fhould return to it again
& faft as they can,

N2 Being
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Being one - of ‘thofe men who think that ¢¢ The heart.
¢¢ blood of the commonwealth receives life from the pri-

- %¢ yilege of the Houfe of Commons,” that is, in ail mat-

ters wlhere a difpute s likely to lie between the crown

-and the people, I cannot help noticing any the leaft inci-

dent, that feems to me to break in upon it at all; and en-
deavouring from the condu& of men, even in fuch little
matters, to ind out a clue that may unravel their difpo-

igtion i concerns of much greater moment,’ not judging

of politicians in the leaft, from the profeflions they make,
but from their adions, as the genuine expofitor of their
Joul. 1 bave likewife remarked, that univerfal civility and
a fmiling countenance, do not neceffarily imply friendthip

‘and fincerity, or candid difcourfe a real difintereftednefs.

And no Do&tor, however lezrned in ‘civil life or the
morals of Epicurus, fhall negociate me into another opini-
on. But, by privilege of parliament, I do not mean that
fhameful exemption from private atrefts, which feems to
me to operate againft liberty intirely, and to render a Houfe
of Commons no other than an afylumn for needy debtors;
who, you may be fure, when once they are elected, like
all other people in worldly diftrefs, both will and muft do
any thing for ready pay. Although one of this defcrip-
tion may be afhamed to look mankind in general in the
face, yet upon any call of a puthed minifter, he will
contrive to fkulk down to the Lobby, and be fure fo to
difpofe of himfelf, as to be able' to come forth, whenever
the divilion takes place, and then, perhaps, difappear till
a fecond call cof confequence fhall render his appearance of

fome worth again. [ fpeak alone in fupport of privilege

againft the power of the crown. Now, I remember be-
Ing in company not long ago with fome lawyers, who
were talking over fome late events relative to Mr.Wilkes,
occafioned by his having a defign to lay hold of the firft
moment for flirring a complaint of a breach of privilege
in his own perfon, and the Chancellor of the Exche-
quer’s having hkewifc a meffage from the King to com-
municate to the Houfe concerning privilege ; and that
upon this-one of my companions declared, accdrding to
his fentiments, there could be no doubt which would be
intitled to preference ar precedence, if it were only
from a motive of refpe€t. A great commoner immeci-

ately faid, ¢ this matter can admit of no difpute, and |
| ¢ fance
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-s¢ fancy. 1 .don’t hear well ; the exiftence of .the freedom
¢¢ of a Houfe of Commons depends upon. privilege: a
“ meffage from the King of a breach of :Privi?ege !
« Strange words " It cannot be fo; it may be of fone-
¢« what relating to Privilege.” A Gentleman in the com-
pany thereupon bethought himfelf of faying it was ufual,
in order to give a certain commencement to a feflion, to
-read a bill ; and that for this reafon, the Clerk alwags pre-
-pared one accordingly. ‘T'his gave room for a complaifant
lawyer immediately to throw in, that this was certainly
neceflary, as all alts of parliament, having no certain
.«day hamed theréin, were in force from the beginnhing of
the deffion, .and that my Lord Coke had faid fo. The re-
,fpe€t of us all for this conciliating Gentleman’s opinion,
-at that time, made us acquiefce in what he faid. -How-
-ever, | then thought it a very firange reafon,. and fince,
upon inquity,. find there is no foundation for it, altho’, I
fuppofe the candid gentleman really thought there was,
when he faid fo, and that he did not drop fuch words in a
{ree company like ours, merely with an intention of hav-
ing them reported to his advantage in one particular place,
But, if he did, as it was a mixed company, and no fecrecy
neceflary, I have a right to tell the world the ftory; and
yet [ with, with all my heart, that his civility may not
be thrown away, nor the courtlinefs of his difpofition long
lie unheeded. As to the thing itfelf, it muft ftrike any plain
man that the beginning of a feflion becomes as certain
and notorious from the King’s coming to the Houfe, fend-
ing for his Commons, and his fpeech, which all appear in
the printed proceedings of the Commons, with the day
prefixed in latin, as it is poflible. This is fométhing real;
whereas the bill prepared by the Clerk is nothing, for it is
nevergpafied into an a@, nor heard of afterwards; and it
is only made ufe of asa mere type or fymbol, to keep a-
hve the right which the Commons claim of going upon
their own bufinefs before they go upon that which is point-
ed out to them by the King in his fpeech, having in falt
generally none of their own that is ready time enough for
the purpofe. -Now, nothing in the world could have been
a ftronger prodf of the éxercife of this right, than the giv-
ing a preference to the complaint of their own member to
a meflage from the Crewn; whereas, nothing could
' feemingly invalidate this richt more than the proceeding
upon the royal matter béfore that of their member, i’am:l'
efpe-
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efpecially, if there fhould be not only a doubt, but a cer-
gainty, that his was firft moved. Upon the principle that
privilege is to take place of every thing elfe, nothing is of
fo much confequence to the community, as the relief of
its reprefentatives, from an unjuft violence; they cannot
do their duty as 2 parliament without it ; for the parlia-
ment canpot be free, every county, city and borough
cannot have its deputy prefent without it ; and for this
reafon one would imagine this fhould be their firft bufi-
nefs, which being printed and app-aring in the votes,
would render the commencement of the {effion as remark-~
abie and certain, as the reading of any bill whatever. With
xelpe&t to my Lotd Coke, 1 have a notion he fays only,
that ¢¢ when a parliament is called and does not fit,. and is
¢ diffolved without any a&t of parliament pafied or judg-
‘“ ment given, it :i1s no fefion of parliament, but a cone
¢¢ vention ;° wherein is not one word touching the ne-
ceffity of reading a bill to give a certain commencement
to a fefion, and, indeed, 1 think he could never fay fo
filly a thing ; for I do not fee how That marks a com-
mencement more than any motion made or refclution
come to; and if the paflage above quoted be what is
meant, it is of a cale which does not at all apply to the
prefent queflion, becaufe it fuppofes a cafe where no a&t
at all is pafled or judgment given ; and no man on. this
fide of St. George’s channel thinks of inquiring after the
commencement of an a& that never exifted, as a matter
neceflary for the courts of Juftice to know. Moreover,
the title of all alks printed, exprefles the time of the com-
mencement of the fefion when they pafled. But, I have
frequently remarked, that where a defire of pleafing others,
operates more ftrongly than the defire of doing what is
nght, men even ot decency and circum{pettion will flip
into flrange abfurdies now and then. They will betray
the true bottom of their condut, when they leaft intend 1t.
No training or education will enable a little mind intirely
to hide its littlenefs from the eye of an attentive oblerver.

In fhort, a man may advance fuch a pofition, by way
of compliment, altho’ it be fomewhat at the expence of
his underftanding or his fincerity ; and it would not be
worthy any ferious attention, where it not a little charac-
teriftic, not only of the perfon, but of the umes, when
fuch things can pafs for reafons. Too much refpet can-
not be thewn to the Crown by any man, as an individual 5

but,
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but, it ill fuits with the duty of reprefentatives of the
people to be fwayed, by any motives of perfonal refpe&,
to part with a.jot of their own independency and dignity, in
their corporate capacity. In truth, 1 fuppofe, no inftance
of the kind ever happened in our Houfe of Commons, or
ever will. . I do not, however, mean to fay, that men
who advance fuch doftrines may not be of ufe about a
Court; but, being formed in a prerogative mould, -they
can never be brought to a&t fairly by the people, let the
ground be ever fo. good ; for they cannot find in their
hearts to fpeak what may be capable of the leaft interpre-
tation to their difadvantage, and every now and then: will
drop fuch expreflians of candor and moderation, and fo
qualify what they fay, for. the fake of being civilly report-
. ed elfewhere, that they enervate all oppofition, and by
their fupplenefs frequently lofe fome great point of liberty,
that might otherwife be obtained for the public. Being an
old fellow, and recalling to mind the otherguife fpirits
that ftruggled frft for an exclufion bill, and when that
proved impraticable, flill went on, and, at laft, brought
about the glorious revolution ; I fancy I bear old Britannia-
call out to thefe tame, temporizing fpirits, thele {fcholars
of mere worldly caution and ceconumy, thefe Hanoverian
tories : You do me more harm than good upon every real
trial ; your parts are not extraordinary, nor your learning
{ingular ; your fpeech is long, but neither forcible or.per-
fuafive, and you have not a.grain of true patriotic refolu=-
tion : ¢ Law in fuch mouths is, in fa&, like a fword in
¢¢ the hand of a lady, the {word may be there, but, when
¢ it comes to cut, it is perfeltly aukwark and ufelefs ;
depart in peace, leave me to myfelf, and return from

whence you came ; I never afked your afhiftance, and had
been better without it,

Non tali auxilio, nec defenforibus iflis

T empus eget.

A man may in truth, write moderately and meritori-
oufly, in behalf of the government, enforcing new laws of
forfeiture on the fubjeét, who never will, no more than
any of his name, fummon up fpirit enough to fpeak plain-
ly and boldly, . at the hazard of his intereft, let liberty in
general be ever fo much concerned, or his own fortune be
ever fo great, or his expectancics ever fo vaft.

T here
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-~ ‘There is of late‘fuch a lack of what are cafled public
men, that I am perfuaded there are many cmen who
would ‘deem Locke on government a libel, were it now
publifhed for the firft time, inflead of being reprinted.
The Tory doftrines feem to be eﬁabli&in%'Mﬁlvﬁ every
day ; aind - Tories fpring up every hour, like toadftools in
the saot of an old oak, that is fprinkled by accident with
a fittle water. I remember-:to have heard a Scotch :Lord,
who pigaes himfelf too upon law, and who bad a brother
that was high in the profeflion, declare, before a greas
sfiembly, that His Majefty held his crown as free as any
of his ancefbors ; for every body knew that the laws pafled
a the revolution, were the a&s of heat and violence,
and party, -and to be regarded accordingly. Whereas, if
thefe alls were opce fet afide, and thole pafled in confe-
quence of them, His Majefty would have notitle at all to
the throne that he now hlls, fo much for the bencht of us
all. -l-reatly fhall “aot wonder in alittle. tige, to hear
hereditaty right talked of again, and (then it is but.one
flep more to the old dorine of jus divinsume, and paflive
obedistoe.  Now, § chule to have -his Majely’s throne
remudn: fixed upona its” only $olid or durable fouatatien, an
of ment.- 1 defire to fleer through: the temperate
caty: channel of a legal conflitution; and 2 limited
¥ 5 without being demolifhed on onpe frde by ar-
tatxaty prevogative, or- perpetaally agitaged on the other
by the tumult and faftion of a2 popular and republican
flate. 1 am jealows, I confefs, of all innovations, and hear-
tily wifh the prefent conflitution may lalt 3 without going
fo far as a late great fimancier, who is teported in his very
fat ‘memerts to have faid, ¢< for God's fake let my fom
< have a tuter whe is s .gontloman and a. fcholar, and
¢¢ above all things a2 true Whig™: This poor:eountry, I am
¢ afraid, will be over-run with Tories, Scotfmen and
“« Jacobites.” Now, altho’ I am that gentle-
men of the laft defcription, fhould they change their idol,
yet will never quit idolatory itfelf, but transfer their pro-
ftrate worfhip, and implicit adoration, to the golden image
they adopt; yet I fear them not, in this kingdom, at lcaft,
wunder the prefent Sovercign, who is by:all men moft juitly
«fleemed for the excellence both of bis public and private
<hara@er in war and peace. - He does mot wifh to-have his
{ubjells addrek bim, n the language of Divinnty, as maf
;damb/:, or to have them vow a wholalife of devotion (t)c;
\m.
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Of this, howevef, I' think cvery Englifhman nﬁ'y be
aflured, that the two real pillars of our conftitution are

Parliaments and Juries; and that, in order to be what

they ought to be, the former muft be indepéendent of the
Crown, and the lattér of the Judges, let the privileges be

what they will that are requifite for this.

With refpeCt to men, 1 have as bad an opinion of ‘many
-that - are out, as any body can have of the motly alors
that are in ; but whenever the Crown-patentee, or Mafter
of the Theatrey, fhall fubftitute other, performers, I hope
fome difinterefted men will lay hold of the occafion for
making fome refolutions, and perhaps fome laws, that will
be a fecurity upon record for men much younger than my-
felf, and for all our pofterity. 1 bhave thrown out my
loofe thoughts from a true conftitutional regard for his
Majefty, whofe crown can never it eafy when his people
are difcontented ; and if; where all men’ allow the™ grie~
vance, no remedy is applied, I am really afraid ‘that the
time may come, which a great orator once painted, when
his Majefty will not be able to fleep at St. James’s for the
cries o'g his imjured people. [ pfoteft that my neighbours
every now and then come about me, knowing I was once
of the law, to afk what next will be done? Is it true,
Siry' that fuch a thing has happened, and that they intend
to do-fo and fo?* What is prallifed againft Wilkes (a fad
debauched dog that ufed his wife ill ’tis true) may be praQli-
fed againft us? Pray, Sir, what advantage is there that
art, treachery or power could either invent, purchafe or
command, which has not been ftrained to the utmoft, in
order, asitfeems, to compafs indecifion only, and thatin a
very plain matter, of univerfal confequence? We nene of
us now know any more of the law about libels, warrants
and commitments, than we did before; one man fays one
thing, and another man fays another ; and as to the letters
in the (Gazetteer, pro and con, we can neither make head
or tail of them ; there is fo much faid on both fides, and
fo many diftin&tions made, that we are never the wifer for
- what we read; if we could fee but a fhort refolution
in the printed votes of Parliament, we fhould all of us
know what to think upon the fubject ; but great men are
taken up with their party difputes, and never confider us
common tradefmen and inferior gentry at all. To which
I can only fay, that they muft not fo foon lofe their pati-
ence; every thing, 1 make no doubt, will be properly fettl‘-:’d

. G Y
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and by, (even the High Stewardfbip of Cambridge.})
:L-e I:-{rd that the Attmgllcy Geuoeral thauld fay, l:gn
ia hopes of having a folemn determination, not long firft,
wpon thefe vct{::.ms in fome of tha great courts of law,
perhaps from Lord Manaficld ; and that 1 thought 1t was
very probable the Parliament would refume the conhdera-
tion of the fame matter, and come to fome fati re-
folution thercupon; that the Miniflsy oppofed fuch a re-
folation the laft feflion, becaufe, perhaps, they might be
glad to have a little more time to underftand the matter ;
they might not, perchance, be men of very ready parts or
quick genius, and they were too honefi to decide any
thing before they underflaod it ; and that their having vated
for the putting &t ok mcrely for four months, had the ap-
poarance of the utmoff moderation ; they had, befades,
many weighty affaiss in band, and might poflibly be a
little prolix in their mature ; but | was fure they meant
well, asd had great reafon to believe that they thoughtasthe
refl of the world did: im fhort, that there was no room yet
for peogle murmariag, it was not quite two ycars ago
fiace the principal affair had bappencd, which was nothing
at all in mantess of haw.

The Aunorney, indeed, givesamother turn to:thematter,

but 1 had not read his pamphlet when I made this anfwer
to my neighbouss. He fays, that he really does mot think
the smatter of aruch confequence ; he allows the people, 1n
were very uncafy and alarmed 3 but then he de-
clares, that, tdl he had informed himéelf becter, be « ex-
‘¢ pefied to hear a regular (yftem laid open, by which an
“ arbitrary adminiftration had endeavoured to overthrow
“ the bulwark of our liberties, that the prruileges of Par-
“ ment had been daringly violated; that fome rmwova-
“ fioms had been attempted to anmihilate Magna Charia,
“ the Habeas Corpus, or fome other pilar of the confti-
“ tution; 10 fhort, that fome man had been. opprefied by
‘“ arburary violence, tyranny, and perfecution.” (His
exprefion mndeed is, sarocent man, but | have left out
that word as perfeflly unneccflary, becaufe a2 guilty man in
shis country is not te be knocked on the bead, or tumbled
agp the river ina fack, before he be proved guilty by due
cousfe of law, and then be is only to be executed as the
judgment of the law fhall dire@ ; for, the putting of any
ane to death, without the intervention or fan@ion of law,
will be, at any time, and in any man wha does it, yranny

arbi-
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arbiteary wrolemnee, and murder.) Now, I need fay nothing
more to the Attorney upon the cafe of the man he points
to, than I have dont already, but, as to the other paits
of law which he mentions, { will very frankly avow to
him, that I think them very capital rights of an Englith-
man; and he may fee that I have treated them as {uch,
and confidered them as very materially interefted, even
in the cafe of the very man we have been converfing about.
However, to oblige him, I will tell him fome few of m
thoughts upon thefe points, for him to think of by himfelf,
or, if he pleales, to talk over with his {uperior; altho’
I fhall only touch them flightly in pafling, and not
launch -out into ail that the fubject or the times fuggeft to
my mind.
| yI have ever regarded the Habeas Corpus, both at Com-
mon law and under the a& of Charles the Second, as the
great remedial writs for the delivery of a freeman from
unjuft imprifonment, cither by private violences or public
tyranny, and even from juft impriflonment in every
bailable cafe. For which reafon, I hope never to fee fuch
a writ trifled with ; and that if any lawyer fthould advife
any officer of flate to make a fallacious and inadequate
return, by flaying the prifoner was not tn bis cuflody, when
in truth be had been feized by bis order, and in his hands,
and was but juft gone from thence, by bis having fent
Mm to clofe confinement, where no perfon could after-
wards bly get at him, in order to ground an applica-
tion for a fecond Habeas Corpus ; 1 fhould hope to fee
the vengeance of parliament, fo foon as the fact was known,
lay hold of fuch lawyer, and, by its order, commit his
body to the fame fort of durance, and then come to a re-
folution, that fuch return was a deliberate mockery of
juftice, and a moft audacious perverfion of the great law
of Habeas Corpus, and make the fame the ground-work .
for a new dec'aratory and explanatory a&t, compelling the
man who was ferved with the writ, to fet forth what he
had done with a prifoner, or what was become of him,
if he had at any time been in his cuftody, and happened not
to-be fo at the time that the writ was ferved upon him;
and likewife compelling a Judge (as fome fort of remedy
againft c/sfe confinement) to award a Habeas Corpus upon
the fuggettion or motion of any man, who fhould only
fay, that he believed his friend might be fhut up infuch a
place, and that it was impoffible for him to have admiffion
to afcertain the faét himfelf. Indeed, it ftrikes me that

O 2 {uch
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fuch arcturn as that befare ftated, is falfe and untrue, be.
caofe, whetherI keep a man myfelf, or fend him to any
other perfon to keep, the Law muft confider him as ftill in
my cuftody, qus facit per alterum, facit per fe.
I hope we thall never fee any Chief Jultice, efpecially in
that great Court of criminal procefs, the King’s Bench, who
fhall deay, or deiay, the luing ope of theie writs to apy
man who appiies for it, being a writ of right to which
the fubje& is intitled for afking, without any affidavit
whatfoever. In many cafes, as, for example, in that of
clefe confinement, it may be impoffible for the party cither
to fpeak to a friend, fend a letter, ormake an affidavit,
and confequently, if either be required by the coury, it
will be a virtua]l denial of the writ, and a means of de-
featmg the Habeas Corpus a&. The requifition of an af-
fdavit puts it likewife in the power of :}:dge to object to
s form or contents, and to fay the fame is not full
enough; and yet, before another can be had, the party
guilty of the violence, upon betng apprized of what has
paiied, may, by means of this delay, remove the prifoner
to jome other place, or {huffie him into fome other hands,
ray, burry tum into a fhip and carry him to the Eaft or
Weft 1::dies, and then all attempt for redrefs will come
too late, and be in vain. An application to the King's
Bench for an Habeas Corpus in term-time, ufed to be
ezeemed, | rememember, a mere motion of courfe, *¢ Qur
‘“ inheritance is right of procefs of the law, as well as in
¢ judgment of the law.”
. It would, however, be more injuripus to liberty, to
have any Chief Juftice, conirary to the praftice of his
predeceflors, narrow the great remedial all of Charles the
2d, to the fingle cafe of a commitment to prifon, or re-
firaint by a legal aofficer, for criminal or fuppofed criminal
matter ; fothat if I was reftrainzd of my liberty, without
the charge of any crime, by 2 man not pretending any
authornty of law tor what he did, | fhould be without any
immediaie redrefs, if {uch rcftraint happened in the vaca-
tich tinie. As for inftance, if | was taken up by a Ser-
jeaui of the Guards w:th a file of {oldiers, cn a verbal or-
ger irom 2 Lord, Groom or Page of the Bed-cnamber,
witiiout any caule afigned, and hursied away to the da-
voy, or toaikip at the Nore.

‘1'he condition of the f{ubjell would be ftill worfe, if
ary Chiel J.fuce, inllead or granting the writ prayed

for,
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for, fhould. force the party into the thking of a fule
upon the imprifoner, to fhew caufe wl;)r he -detained
the perfon imprifoned ; and this laft miferable rémedy
would flill be rendered lefs adequate, if the perfon “ap-
plying was obliged to give notice of fuch rule to the Soli-
citor of the Treafury, as well.as to the perfon in whofe
cuftody he was, and alfo to thofe who put him theres
and even this again would be ftill made more grie-
vous, tedious and precarious, if the Judge -fhould be cri-
tical upon the affidavits of the fervice of notice; and be
extremely rigid in its being moft punQually fer forth,
in every the minuteft citcumftance. What a noble field
for delay, evafion and fnal dilsppomntment, would. this -
open to every cammitter of violence; and how ealyowould
it be, in the mean time, to dodge the man imprifoned
from place to place, and from hand to hand, o as to
render it utterly impralticable for any friend to procure his
enlargement. A bold and daring minifter, might thus
eafily tranfport a troublefome prating fellow, to either
India, long before any caufe could be thewn upon fuch a
rule. I am informed, that a frecholder, prefled for a
foldier under atemporary a¢t of parliament, was two years
obtaining bis. liberty under one of thefe rules; altho’ he
did his utmoft by money and counfel during all the time,
to pufh on the hearing of his cafe upon the merits ;: Indeed,
he had the great good fortune not to have his regiment
yemoved farther than from Falmouth to Carlifle; in the
whole time ; for, had it been ordered abroad, I do not
fee how he could have bad any relief, until the end of -the

war, before which he might have died of difeafes, or been
knocked on the head by the enemy.

But it would be even f{till much worfe, if any
Judge fhould abfolutely refufe to grant an attachment for
difobedience to a writ of Habeas Corpus iflued in the vaca-
sion, in lieu thereof dire€t another writ to be taken out,
and fhould entertain doubts for weeks together, that a Peer
was privileged from being attached by the King’s-Bench
for difobeying their writ, treating the court with opprobi-

ous language, and threatening to fhoot the perfon who
executed it, if he did not withdraw from his prefence;

¢ let the Judges touch him if they dare, perbaps he
*¢ might by and bye write a letter to them ! and if the
Houte of Lords fhould be acquainted thereof, and intirely

renounce any claim to privilege in fuch cafe, the fame
Judge
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Judge fhoukd cudy then order 2 third writ of Habeas Cor-
pus 0 be taken out, and with very great difficulty be pre-
vailed upon to let an artachment accompany T hat, and not
without giving particular direQions, that fuch attachment
fhould not be executed until every other means of obtain-
sng a compliance with the faid third writ proved ineffec-
tual, for the ccurt would take noticeof the perfon whe
$hould ethcrways prefume fo to do ; declaring withall,
that the only reafon for.granting the atctachment even then
was, the near expiration of the term and the wamt of au-
ghority ia 2 Judge to award any in the vacation, and there-
fore it was neceffary to enforce this writ by a mote expe-
- dittious methed than Hadeas Corpus, before the ftatute
wuied to be, or than the words of the ftatute itfelf feemed
o ‘

Wihiat would the Actorney fay, if any Chief Juflice in
concert with an Attormey . General, at the requeft of a
foseign Embaflador,  fhould fend a verbal order for detain-
ing a man twenty-four. hours, and for feizing his papers,
becastfe be . was printing . fomething which s Excellency
did aot like; and there fhould never afterwards be any
warram granted, information filed, or profecution intend-
«d ; thefole end of the Embaflador being anfwered by get-
timg poficfiion of the papers ?
.. Ory if the legiflatare, after a violent oppolition in the
Commouns had pafled an a;i.ﬂocntical all, to prevent un-
I matches, that is, to hinder property as much as pof-
z:fwm,*dﬁuﬁng, by rrendering all matriage betwl:::n
people under age impratticeble, unlefs upon certain con-
dicions ; contrary to the principles of - love, liberty, po-
‘pulation and commerce, which all require, that as fittle
reftraint faould be laid upon matrimonsal connections or
propesty as poflible ; a Chief Juftice was to endeavour to
carry fuch a&t farther than the legiflature had done, and to
cxtend its regulations to a country not named within it,
to the difquict of many people who had fled thither for the
Yenefical purpofe of lawful marriage, according to their
own inclinations; by throwing out his fentiments from
the bench, in disfavour of the validity of fuch marnages,
extrajudicially, no match celebrated 1a that way having
ever conx in judgment before him ¢
Or, if any forcign foldier in this kingdom fhould be
committed for felony, a lawyer in the fervice of the crown
fhould be confulted thereupon, and he fhould advife a

Secretary of State that he might, by letter in his Majefty’s
- name,
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name, lawfully- order the Mayor of the town, it whofe
prifon fuch felon was, to.difcharge him without bail of¢
mainprize, or even the confent or knowledge of the pro-
fecutor, in order to prevent thereby the foldier from being
tried by our laws for fuch felony ? What would the Attor-
ney fay if any Chiéf Juftice, contrary to the ufage of
Judges, who are to have no ears for any thing that is to
come in judgement before them, until the fame is brought
on judicially, fhould, weeks before any crown trial, offici-
oudly fend for the proceedings, to fec whether they were le-
E:;‘md, upon difcovering an error on the profecutor’s fide,
id fummon to his chambers the Attorney of the other
fide, and tell him he muft confent to the fetting right of this
error, to the end that the zemer of the pleading might be
fuch as judgment could be pronouneed upon; and, not-
withftanding the Attorney fhould proteft he could not con-
fent thereto upon the account of his client, and that the
fame was a criminal profecution, and that fuch alteration of
the record was not warranted by any adjudged precedent;
fhould neverthelefs arbitrarily dire€t it to be done, without
cither having the point debated before himfelf by council,
ar brought on before the whole court for their opinion;
and that the defendant, being found guilty by the Juy,
fhould be deprived, by fuch amendment, of taking advan-
tage of the error aforefaid, in arreft of judgment, which
he migbt otherwife have done, and the fame would have
been fatal to the profecutor ?

~ Or, if any Chief Juftice, notwithitanding the maxim
forementioned, fhould make it a prafice to fend for At-
tornies, and talk to them privately about their caufes, and
even read the briefs in them, in order to fee fuch fecrets
of caufes as are only confided to council, to be managed
a3 they fball think proper, and by that means fhould fre-

quently come into the court with a bias upon his mind ?
Or, if a Chief Juftice fhould tell a Secretary of State,
for him to tell a foreign Minifter, that he need not be un-
ealy about fuch a particular man, for the term would come
within three weeks, and that then 5¢ fhould be able to’
give judgment againft the man, (a libeller convill) and
that Ae intended to fet a fine of §00 1. upon him, and to
fantence him to two years imprifonment befides, if he did
not make off ; and that if he did, there would then be a

riddance of him that way ; fo that his Excellency might
be perfectly ealy about him in 3]l events ?

()
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.any Chicf Juflice, with a view to the introduciny
of acbitrary and difcretionary determination in
law, under 2 fpecious pretence of equity, fhould
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_feat. of juftice declare he defired: to hear of no
determined above 50 years ago.

any Chief Jufhice fhould, by folema but unte-
iviags out from the Bench, endeavour to blaft
¢ of Juries with mankind, by pronounting that
by jury would be the very worft of-all, were i
controuling power of judges, by the award of
trials and the reconfideration of verdi€s, and that,
s it.could never have fubfifted had it not, been for
controul, by reafon of the want of capacity in jurors,
the changes of the times.

~ QOr, if any Chief Juftice fhould arbitarily order a Ju-
to be fet afide, without any caufe of challenge, and
bid his being ever put upon ancther panel, only becaufe
fuch Juror bad withftood his direétory opifiion in a former
trial upon a matter of fall, whereof, by his oath, he was
to form his own judgment ®?

_ Or, if any Chicf Juftice thould arrogate to himfelf at Nify
Prius, the feparate provinces of Judge, Council, and Jury,
by cutting fhort the one, and impofing his own fenfe of
things upon the other, and, if upon any occafion a verdict
contrary thereto, was perfifted in to the laft, fhould im-
perioufly and unconftitutionally demand of the jurors their
reafons for the fame ?

Or, if any Law-Privy-Counfellor fhould, by. way of
antroducing an arbitrary government in the plantations,
lay it down to Counfel as a principle, that Englih fettlers,
by going from hence to people American colonies, thereby
loft the privileges of Englifhmen, and the benefit of the
Englifp common law, and were to be governed cver after
by:the chaster of the King, and by prerogative, without
the intervention even of a Britifb parliament, and that the
board would judge them accordingly ?

. lfay, if any of thefe things thould happen, I fhould in
my twin “be glad to know” what the Attorney, as
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® In the reiga of * _Alfied, one Juflice Cadwine was hanged, beeaufe he
¢ judged one Hackwy to death without the confent of all the Jurors; for
& whereas he flood upon his Jury of twelve men, becaufe three of them
“ would have faved bim, this Cadwine removed thofe thrze, and put others
¢ in their room en the Jury, againft the faid Hackwy’s confent.” Horn's
Mirrar of Faffices.,

Lawyer,
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Lawyer, would -fay to them; I will tell him very fairly,.
that from. fuch premifles, | think, old as I am, I could
draw up a ftrong fet of articles: For, what in a common
man i§ a breach of the law, is alfo a breach of truft in'a
Judge ; arid where he obftructs juftice and changes the law,
it is treafon at common law. It would, indeed, be very
unhappy for the fubje@s of this country, if there were a_
man to whom any one of thefe things were applicable :
and the Lord have mercy upon the nation, if a time
fhould ever come, when they fhall all center in one and
the fame man. Being got thus far, I will afk him what
opinion he would have of the veracity of a Judge, who,
having tried an old gentleman for perjury, where there
were four pofitive witnefles for the profecutor, to. the
words being fpoken which were charged, and which were
probable in the nature of the eafe, and four witnefles for
the defendant ; in fhort, his followers, who fwore that
they were very near their mafter; and muft have heard
the words, had they been fpoken, and they heard them
not ; and that the }udge thereupon found it neceflary to
labour to the Jury the charaéter and fortane of the defend-
ant, and the utter improbability of his having denied upon
oath, his having uttéred the words, had he really uttered
them ; and that after a good deal of hefitation and doubt,
the Jury at laft acquitted the defendant: I fay, after fach
an acquittal, what would one think of a Judge, who
fhould, in a public aflembly, wantonly and unneceflarily
mention this cafe, and declare there was not the leaft
colour or pretence for the profecution? What the ‘At-
torney may fay, I know not, but I am fure, for my own
part, I would never afterwards give fuch Judge any credit
for any fa& he fhould advance upon his own teftimony
only, however glad 1 might be to hear his reafoning upon
any fubjeét whatever.

It 1s the prefervation of the conftitution in its due order
which muft continue us freemen ; nothing elfe can. And
whilft our laws continue unprofaned, lawyers will of
courfe be confiderable, their profeflion honourabie. But
when civil liberty dies, by foreign or domeftic invalion, the
vocation of a lawyer will foon become equally mean a-
mong us, to what it aétually is now in all foreign couutries,
where the monarch by the fword and the army lays down
his will for law, and breaks through the forms of courts

and their rules of juftice x&*!Il)cnever he pleates.  The trug
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language in this country is that of a late famous minifter,
who faid ke would have it be known throughout H¥ Max
j&ﬁj’s‘dgminioﬁs, that all men were f11] to be fuborditiate
1o the civil power. For which reafun no greater misfortuné
can befsl a nation than to have'a verfatile, tempotizing,
unprincipled Grand Jufticiary, nor any more general blel-
{ing than an able, uniform, firm and incorraptible Chief
Juttice. ‘What therefore muft be the weaknefs, or the
thouzhtlefsnels of any minifter, who fhould endeavdur,: in
E‘ublic diicourfe, to leffen the reverence qf“ewsrf En:g]iﬂ:i-"
man towards Judges ia’ E'cn'cra", by treating the moft fc-
lemn adjudicaticn of a fupreme court of law, delivered
upon ozth, as he would the profligate proceedings or a-
bandoned votes of a motley crew of unfworn and igno-
rant ele®ion-mcn? or who fhould wantonly, in a great
and ceremonious affembly, ftart a vulgar idea that tended
to degrade ary cne of their judicial determinations to a
Jevel with the {coundrelly converfation of thediverymen of
Peers ? "1 will venture to fay, that by debafing the reve-
rend Judges, youtend to raife a contempt for all civil go-
vernment ; and when the veneration-for Judges and Laws
fhalt orice fall to the ground, neither Juries nor Parliaments
will long furvive, but they will all be delivered up to the
mere difcretion of the Prince, who will foon find 1t much
eafier and fhorter to govern by his own will and pleafure,
that is, by a privy-council and a ftanding army, and thus
levy, without doubts or difficulties, whatcver money, or
execute whatever orders, he fhall in his wifdom prefcribe,
One principal drift, therefore, of this my letter, is to let
mankind fee from fa&s, who are;, and who have becn,
when io gower, in their fever:l departments, the defend-
ers of this nokle and ancient conftituticn, and who the
pervertcrs, violaters, and impugners, of the civil rights,
laws and privileges, both of the people and their reprefen-
tatives. The goodnefs of his prefent Maiefty will prevent
any gieat exce!s in his time, 2ltho’ the laws fhould be fo
proftrated as to rendcer it pra&icable without punifhment;
but, who can ani{wer for nts {ucceflors? It will not be
difficult, when once the law can be rendeted fubfervient
to a Miniftry, for any cunning Prince to find out a Soli-
citor for his Treafury, an Attorney General for himfelf,
a:d a Chief Juftice for England, who thall devife means
for grinding the face of the fubjects, unul they fhall ail be
ground Ginto powcer. :

t
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_Tris an‘inglorious, a-dithearteningyand adifadvantagedus
thing, to have a’ fuccefsful war followed: by an irradetjuace

or infecure peace ; but the prefervation of conquefts is note

by-dny means, of- fo-hbme a concern to any commion=
wealth, as the prefervation of its conftitution. - :Breathes
of the latter, are the moit melancholly and fatal foreriin=
ners of abfolute flavery and.ruin. And nothing can ag<
gravate the mifery of fuch a view, but to fee the fame
men the invaders of. domeftic liberty,- who have been the
ceders of foreign acquifitions. : - . o
-.T'he Attorney himfelf has forced we to thele re-
ficftions, for he concludes with intimating: that we are
<t threatened with evils, which .our united ftrength cah
¢ fcarce avert ;> by which be. muft mean another war.
Now, if this be fo,” I am heartily forry for it, from the
bottom of my foul, and do therefore moft fincerely coricur
with him in afking ¢¢ In this fituationy is it a timé
«¢.for private jealoufies and private intcrefts to- confume
¢ the interval that peace affords us! To fow the feeds of
¢ diffidence, to revive the diftinttions of party, and wan-
¢« tonly to found the alarm of ‘privilege and prerogative 2**
In my confcicnce it is not, and what minifters can mean
by fo doing, if they really intend the fervice of their royal
mafter, I cannot conceive. Ivow to God [ am aftonifh«
ed at 1t. : ol ST PR .
- 'Nor fhould I have thought:of faying-one half fo much
upon the fubjelts of this letter, were it not to vindicate
the laws and the conftitution from .the attack made upont
both by The Defence of the, Majority.  'The main intent
of which is, ¢¢ to alter and fubvert the frame and fabric
¢ .of -this Commonwealth, by endeavouring to perfuade

¢¢ the confcience of ‘the fubjeéls, that they are bound ta -

¢ ‘obey commands illegal.”

[ will now take a final leave of the Attorney, havimg
had proof enough ot his fairnefs in argument, and his mo-
defty in affertion ; but, {ince he has talked fo much of our
diftrefled fituation, both toreign and domeftic, and of the
Houl: of Commons, I will apply to the prefent fubjelt,

what a great man *, a Tory too, faid on another occa<

fion, with a change of thrce words only.

“ § 1R,

o

* Sir William Wyndham, father of the late E. of Egremont, and of

Mrs. Georee Grenviile, and Chancellor of the Exchequer for the To-
ries under Qgeen Anne.  He was committed to the Tower for Ligh trea;cn

¥ |
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- ¢¢ § IR, In all the variety of company [ have kept, I have
« never beard a fingle man without doors pretend to juftify
« this meafure; and when the fentiments of particulars were
«¢ fuch, 1 did not expect, when they were met tngether
¢ in 2 body, to fee a majority vote for it. This muﬁ be
« owing to one of thefe caufes: either gentlemen were
¢ convinced by the argyments made ufe of in the'Houfe
<« for Juﬁlfymz this mcafure, or there are other methods
¢« cf conviccigg befides reafon. I am not at hberty to
« fuppofe it the latter, therefore I muft fuppofe it the for-
« mer. But this, Sir, Js to me a very melanchoily confide-
« ration; for, tho’ I have attended with the utmoft regard
¢ to all that has been {aid upon this meafure, 1 bhave not
«¢ heard a fingie argument in its favcur, that bas had the
¢t leaft weight with me. I muft now conclude that [ do
«¢ not underitand reafon when 1 hear it, therefore 1 am
¢ refolved to retire. However, I muft beg gentlemen
¢« to confider the confequences. T'his adjournment is in-
«¢ tended to convince mankind, that the meafure now un~
«¢ der confideration is a reafonadle and an honourable mea-
«« fure for this nation; but if a majonty of fourteen, in
¢« fuch a full Houfe, fhould. fail of that fuccefs; if-the
¢: people fhould not moplicitly refign their realon to a vote
¢« of this Hauie, what will be. the confequence? Wil
¢ nct the Parliament lofe its authority ? Will it not be
«¢ thought that, even in Parliament, we arc governed by
< afacticn? For my own part, 1 will trouble you no
«« more, but with thefe my laft words, ¢ I fincerely pray
«« to Almightv God, who has fo often wauder{ully pro-
«¢ te@ed the.e kingdoms, that he will gractoufly continue
<t his proteclion over them, by preferving us from that
¢ impending danger which threatens the nation from
«¢ without, and likewife that impending danger which
¢« threatens our conftitution from within,” I am, Sir,

IV fiminfler, The FATHER of CANDOR,
OC?- ]?} I :64' ' . . ,
Literzas Z Nata:e Sclum.

ia 171850 2rd deliverad under tie ’E—x b Cermus A% a2 17165 and hi
cite nro.T ".’ ¢ ﬁ‘* A SR SR 7:“:3 TULat e oL an tueenr o }k“ Wiikes,
vhea biom_rs oty Hasi e Cormis totnz Conomon Plea 0 om0 to be e
hyvzred yem a i-*Jiru 3 PRSI PSR ‘;-'n.', o e vty iT



